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PREFACE. 



In the Writer's Essay on Equitable Mortgages 
by Deposit of Deeds, published in November, 
1842, he intimated his intention, should his 
suggestions be deemed worthy of attention, of 
submitting to his readers a more complete work 
on Equitable Mortgages. 

The Essay having passed through three edi- 
tions in a short time, he felt himself justified in 
fulfilling his announced^ determination, and 
hence the present Treatise. It has not been, 
however, without considerable hesitation and 
distrust that he has permitted the following 
pages to pass through the press; for not only 
has the path followed by the writer been to a 
certain extent untrodden, but the authorities 
he has had occasion to consult are not alto- 
gether harmonious ; and although he has 
spared neither time nor labour, he is fearful 
that many deficiencies will be discovered. 
His object has been to give a general view of 
the nature and object of equitable mortgages, 
to describe the rights and remedies of those 
who are possessed of them, and to point out 
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the mode in which they are liable to be de- 
feated, or prejudicially affected. 

In the Chapter relating to Judgments, the 
case of Whitworth v. Gaugain will still be found 
to occupy a conspicuous position, and its im- 
portance is much enhanced by the circum- 
stance that the Vice-Chancellor Wigram has 
now given his judgment directly in opposition 
to what has been reported to be the dictum of 
Lord Cottenham in the same case. His Honour's 
judgment will be found at length in the Ap- 
pendix; and the writer has ventured, he fears 
with greater licence than can well be justified, 
to examine the grounds upon which it is founded. 
He hopes, however, that any apparent freedom 
displayed by him in canvassing the remarks of 
a judge so justly eminent as the Vice-Chan- 
cellor, will not be attributed to presumption, 
but rather to a desire, on the part of the writer, 
so to test the reasoning capable of being adduced 
in support of his Honour's judgment, as to leave 
the question, if possible, without doubt or diffi- 
culty, or, if any defect should be apparent in 
the ground upon which the judgment is founded, 
induce such an attention to the subject as may 
prove the means of supplying the want of au- 
thority by legislative enactment. 

The decision of the Vice-Chancellor, the 
writer is informed, is under appeal, and in 
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order to show the anxiety with which the re- 
sult of this appeal must be watched, the writer 
may be excused for transcribing a few obser- 
vations respecting the securities to which the 
case of Whitworth v. Gaugain relates, that ap- 
peared in his Essay on those securities. 

'' Although this species of security is com- 
paratively of modern introduction, and has 
been reprobated by almost every judge who 
has had occasion to take cognizance of it, yet 
so deeply has it become interwoven with the 
various transactions of capitalists and mercan- 
tile men in all parts of the kingdom, that there 
are scarcely any concerns of magnitude which 
have not a large portion of capital invested in 
equitable mortgages ; and it will not be 
deemed exaggeration by those who have had 
opportunities for judging of the extent to 
which these securities are now used, when it 
is asserted that property to the amount of 
several millions sterling is constantly put in 
motion, and held in pledge, by means of them. 
However disinclined, therefore, judges may 
have been, for certain prudential reasons, to 
recognize or give effect to such securities, the 
time is now passed for inquiring whether they 
ought or ought not to have been allowed to 
exist. The stake is too great, and the trans- 
actions connected with them too numerous, vast 
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and complicated^ for permitting any such in- 
quiry ; and the Court of Chancery having for 
several years past given its sanction, albeit 
most involuntarily, to their introduction, it is 
now too late to say that the steps taken by the 
Court shall be retraced, and that so important 
a branch of Equity shall be altogether abro- 
gated. Nor is it necessary, as the writer con- 
ceives, to suggest any excuses for a continuance 
of the present jurisdiction of Courts of Equity 
with respect to these securities, when the 
great advantages accruing to all merchants 
and traders throughout the empire, from the 
use of them, are duly considered. In a coun- 
try like Great Britain, depending so materially 
upon its commerce for prosperity, it is highly 
desirable that every species of property in 
which capital can be invested, if not imme- 
diately convertible, should be capable of being 
brought into use at a very short notice, and 
the only effectual way of making landed pro- 
perty thus available, is by favouring the doc- 
trine of equitable mortgages. In commercial 
transactions, as was truly observed by an 
eminent judge in a very recent case (a), ' it 
may frequently be necessary to raise money 
on a sudden, before an opportunity cdn be 
afforded of investigating the title deeds, and 

(a) Keys v. Williams, $ Yo. & Col. 55. 
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preparing the mortgage; and expediency there- 
fore, as well as necessity, has contributed to 
establish the general doctrine, although it may 
not altogether be in consistency with the Statute 
of Frauds.' And this is only one out of many 
instances that may be adduced, in which the 
benefits of an equitable mortgage will be appa- 
rent. Let it be supposed, for instance, that a 
merchant of spirit and enterprise, whose imme- 
diate transactions have absorbed the whole of 
his floating capital, but who is possessed of a 
large landed estate, or valuable leasehold pro- 
perty, is desirous of embarking in a speculation 
which will require the employment for a short 
time of several thousand pounds: by depositing 
the deeds of his estate he obtains without 
difficulty an advance to the amount required, 
and on the return of his capital pays off the 
loan, and restores the deeds to his iron chest. 
By this simple process a large amount of 
capital, which would otherwise lie dormant, is 
constantly in activity ; fresh springs are given 
to commerce, and the general resources of the 
country are greatly benefited. Again, let us 
suppose an architect or builder, engaged in the 
erection of a new town with a moderate amount 
of capital, but wholly insufficient for the com- 
pletion of his work. After he has proceeded 
to a certain extent he finds his resources ex- 
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bausted, but by depositing his deeds from time 
to time with others having a command of 
capital, he readily obtains the necessary funds 
for completing his undertaking, and thus con- 
tinues in employment a number of mechanics 
and labourers, who might otherwise be without 
the means of subsistence. 

" In like manner wholesale dealers are enabled 
to afford temporary accommodation to their 
retail customers, and many instances might be 
adduced where frugal and industrious indivi- 
duals have, by these securities, availed them- 
selves of sufficient advances of money to start 
in business, and have afterwards risen to sta- 
tion and opulence. 

'' Nor can it be urged that the same advantages 
would be secured by an actual legal mortgage, 
for it is well known that such a security could 
not be effected without the intervention of a 
third party, and that, when once effected, it 
forms part of the title to the estate on which 
it has been charged, so that the deed creating it 
cannot afterwards with safety be detached from 
the other muniments of title. How few mer- 
chants then are there who would not forego the 
advantages of a speculation, however promising, 
if they were compelled to proclaim to the world, 
that, to provide the necessary means for carrying 
it on, they were under the necessity of creating 
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a charge on their estate; and how few builders 
would not limit their operations^ rather than be 
liable to expose an incumbrance upon their 
property, long after it may have been satisfied, 
on the grant of every lease, or the performance 
of every covenant, that might require the pro- 
duction of their title; and how few wholesale 
dealers are there who would not feel it a duty 
to refuse all assistance in the way of advance, 
rather than expose themselves to the unchari- 
table remarks of envious rivals, or the malevo- 
lent attacks of disappointed connections." 

Should legislative interference be deemed 
necessary, the writer still humbly conceives the 
enactments necessary for rendering equitable 
mortgages useful and effectual will be very 
simple, being almost confined to a declaration, 
that for the future no equitable mortgage by 
deposit of deeds shall be deemed valid, unless 
a memorandum in writing be signed by the 
mortgagor, expressing the purpose for which 
the deposit is made, and the extent of the 
security, but that every equitable mortgage 
with such a memorandum, or in writing, shall 
be good against all subsequent incumbrances, 
except such as may be created by an actual 
conveyance of the legal estate. It may perhaps 
be desirable to determine, by enactment, how 
far the deposit of a portion only of the title- 
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deeds shall be deemed sufficient, and to carry 
out the suggestion of Lord Eldon in the case of 
Evans v. Bicknell (a), by making an exception 
in favour of joint tenants, tenants in common, 
and other persons who cannot possess them- 
selves of the title-deeds of the estate in which 
they may be interested ; but these will be mere 
matters of detail. 

(a) 6 Ves. 190. 



4, New Square, Lincoln's Inn, 
July, 1844. 



TABLE OF CONTENTS. 



CHAPTER I. 

Pag« 
Of the Nature and Effect of Equitable Mortgages . 1 to 15 

Vendor's Heo for parchase mooey 6 to 15 

When lien dischirgcd 7,11 

Asaipiment of vendor's )ien • • • • • • • • • • 15 

How lien enforced 16 



CHAPTER II. 

Section I. 
Of Equitable Mortgages by Deposit of Deeds and other 

Muniments of Title 16 

When first established 16 

Agreement to deposit, not snflScient 20, 22 

Agreement to execute a mortgage, when sufficient 25 
Lease may be depouled, although it contain covenant against 

alienation .. •• 25 

Deposit of shares 26 

Section II. 

When the Deposit includes past or future Advances . . 27 

Verbal agreement sufficient to cover further advances . . 30 

When proof required of contract for past advances . . . . 32 

Solicitor cannot take security for future costs 33 

Section III. 

Of the Deeds or Muniments of Title to be deposited . • SS 

Deposit of Schedule sufficient 38 



Xll CONTENTS. 



Section IV. 

Page 

Of Deposit of Deeds to prepare a Legal Mortgage . . S9 

InfiereDce strong where money idvanced at the time of depoiit 44 

Distinction between deposit and agreement to deliver deeds 50 

Section V. 

Of the Transfer of an Equitable Mortgage by Deposit of 

Deeds •• •• •« •• •• •• 52 

Deeds should be taken from depositor 52 

Section VI. 

Of the general Rights and Remedies of an Equitable 

Mortgagee by Deposit of Deeds . . • • . . 61 

Form of decree in suit bj equitable mortgagee 61 

Decree must be for conveyance . . 61 

If the mortgage be of leasehold, a sale may be directed • . 62 

Rights of equitable mortgagee on death of mortgagor • . . . 63 

When infant mortgagee is entitled to a day 64 

Mortgagor entitled to six months to redeem . • . . • • 64 

Equitable mortgagee entitled to increased interest of mortgagor 64 

Equitable mortgagee entitled to fixtures 65 

but not to furniture 66 

Equitable mortgagee preferred to simple contract debt of the crown 69 

Section VII. 

Of the Liabilities of Equitable Mortgagees • • • • 69 

Of liability to rent and covenants G9 €t seq* 

Taking possession creates liability .. •• «• •• 72 



CHAPTER III. 

Section I. 
Of the Effect of Notice with regard to Equitable Mortgages 73 

Legal estate acquired by assignment of term or judgment inefiec« 

tual, if notice 76 

Actual notice, what 77 



CXftHTKHTS. Zlll 

_ P* 

Koike bj reotak 81 

Ayoiifaig MS«iiy mhtm ■mire 85,99 

Effect of Boliee of iMlker chuje 89 

SespkiM of Mliee 91 

Noike of tcMttt's rigkis 91 

No nottee, if pQaMSBoo vaeut 92 

Nobceofcbufesby win •• 9% 

Bccniiy of a deed not BBliee 94 

UspeBdeosandfiatiabenkraplcj, notieeof 96 



SscnoM II. 

Of Notice from Pouesntm of Deeds 96 

Notice infienedy if iDqeiij avoided 99 

Section III. 

Cf Notice rniik regard to Eymiahle Mortgages of CMoses 

tM Actum lOS 

Equitable noitgage of, not valid witbont miice being given • . 103 

Reasons for notice being reqniied 104 

Notice required, tboagh property contingent or reversionary • . 105 

Notice to prevent reputed ownersbip 107 

Form of notice 108 

Conversation, when safficient • . 109 

Knowledge, when notice 110 

Notice with regard to policies 110 

Notice to one tmstee sufficient 113 

If trustee die notice must be renewed 113 

Notice respecting shaies 113 

Notice to one of several obligors 113 

Notice on assignment of book debts 113 

Notice on assignment of fraght 113 

Of notice to a solicitor or agent 114 

Notice where solicitor a party to a fraud 114 

Whether notice to solicitor must be in the same transaction ..116, 1 17 

When notice to solicitor not inferred 1 18 

Notice to agent 118 

Notice to solicitor on assignment of debts • 119 



ZIT COHTBKTa. 

Pag« 

CHAPTER IV. 

Section I. 

Of Possession of the Legal Estate, and of the Lien of a 

Judgment Creditor . • . • • • • . 120 

Equitable mortgage defealed by legal estate 120 

Notice when tantamount to legal esuie 1 20 

Legal title not affected by want of deeds 121 

Effect of judgmenU 122,123 

Judgment now made a specific charge • . • • • • 123 

Decrees, &c. have the effect of judgments 124 

But must be registered 124 

Judgment not a charge before the late statutes 125 

Cases as to lien of judgment creditor 127 to 135 

Judgment creditor formerly not entitled to tack • . . . 135 

Rules respecting tacking 136 

Judgment creditor entitled to redeem . . . • . . 140 

Trust estates now bound by judgment 142 

Judgment not now defeated by exercise of power . . . . 1 43 

Copyhold and customary estates now subject to judgments . . 143 

5efn6/tf, judgment now a lien on leaseholds .. •• .. 143 

Equities of redemption not extendible under judgments . . 144 
Purchasers and mortgagees without notice not affected by judgments 1 44 

Notice inefiectual unless judgment registered 145 

Quitre, as to effect of Registry Act for deeds with regard to 

judgments 146 

Section IL 

Of the Competition between Judgment Creditors after 

Elegit and Ecfuitahle Mortgagees .. .. .. 147 

Dtetfim of Lord Cottenham in Whitworik y. Gaugain . . 147, 155 
Judgment of the Yice-Chancellor Wigram in Whitworih v. Gau- 

gain .. .. .. •• .. ..157 

Observations of the Yice-Chancellor Wigram in Langton v. 

ff 0rf on on Lord Cottenham *s c/tctuiift .. •• .. 163 

Statement of the law regarding judgment creditors • • . . 1 70 
Qtutre, if judgment creditor not now allowed to tack as well as 

to redeem 172 

Foundation for decision in Ruuel v. Rtutel . . . • 174 
Reasons for preferring equitable mortgage considered . • . . 174 
Objection to lien by judgment examined .. .. 177 
Distinction where judgment founded on bond, and where en- 
tered up immediately .. .. .. .. 177 



COHTBNTS. XT 

Pag. 

Jadgmeot evadilDr't litn prior IB date 178 

Qmmn, at to juriadietioo of Govt of cqiiity to piofMt oporalioB 

oieUgit 179 

Doctrino at to eqnitaUo nortgagoo being a traiteo txuniMd 

179 to 185 
Pnichase and equitable mortgage dbtingaislied .. 186 

Equitable mortgage only a contract for aecnrity •• .. 186 

Reasons for preferring legal title 187 

Rights of equitable mortgagee and judgment creditor distin- 
guished 187 



CHAPTER V. 

Of the Effect of the Bankruptcy or In$(Uvencff of EquU- 
able Mortgagors 191 to 217 

Section T. 

Of Reputed Ownership and the Rights of Assignees under 

a former Fiat 191 

Assignees take, subject to equitable mortgage • • . • 191 

Equitable mortgage good, if taken without notice before the 6at 192 
Freeholds and terms of years not within sect 72 of 6 Geo. 4, 
C.16 .. .. .. .. .. .. 192 

But personal chattels, ehoses tn actum, &c. are . . . . 192 

Efiect of former bankruptcy or insolyency of equitable mort- 
gagor . . . . . . • • . . 194 to 201 

When equitable mortgage not defeated by former iiat . . 194 to 201 
Distinction in favour of equitable mortgage, where creation of 
legal estate simultaneous with creation of equitable mortgage 201 

Section II. 
Of the Mode of realizing an Equitable Mortgage in 

Bankruptcy 202 to 212 

Equitable mortgagee may petition to prove . . . . 202 

But he cannot retract after having elected to prove . . 202 

Unless he can show ignorance of his security . . . . 203 

When equitable mortgagee may prove without selling . . 203, 204 
Equitable mortgagee with power of sale may eaercise it . • 208 
On petition for sale of an equitable mortgage, the Court deter- 
mines as to its validity . . • • • • • • 208 

If circumstances suspicious, equitable mortgagee not assisted . . 209 



XVI C0VTBKT8. 

Page 

Equitable mortgagee not compelled to oonear in order for nle 209 

Uoless he tubmit to the jariidictioii . . . • • • 210 

On sale of an equitable mortgage by a inrety, he mnit eipange 

from his proof the proceeds of sale •• •• •• 211 

Assignees mnst not delay the sale, but may boy in . . 211 

When order for sale dispensed with . • . • • • 212 

Section III. 
Of the Right of an Equitable Mortgagee to Rent and 

Costs 212 to 217 

Rents and profits given to the date of the order for sale • . 212 

If reference ordered, then from date of order of reference • • 212 

Notice to tenants of no consequence 212 

Seeus, if bankrapt abscond, and mortgagee take possession . • 213 

Rents once received cannot be taken away 213 

If sale deferred, rents applied to subsequent interest . . 213 

Equitable mortgagee's costs not allowed without memorandum . . 213 

What writing sufficient 214 

Purpose of deposit must be stated . . • • • . 214 

Memorandum must be signed by bankrupt 214 

Old memorandum not sufficient for new tlebt ^. .. 215 

Memorandum not necessary on transfer 215 

Verbal agreement to execute legal mortgage not sufficient . . 215 

When costs apportioned 215 

Equitable mortgagee not allowed costs of separate order to bid • . 215 
Assignees always allowed costs on petition of equitable mortgagee 216 
Costs of equitable mortgagee allowed in insolvency without a memo- 
randum 216 

Costs of suit when allowed 216 



CONCLUDING CHAPTER. 

Summary of the law relating to equitable mortgages 218 to 235. 



APPENDIX. 




No. 1. 




Enactments relating to judgments 


235 to 253 


13Edw.l,c. 18 (Westminster 2) 


235 


29 Car. 2, c. 35 (Statute of Frauds), ss. 10, 14, 15 


.. 235,236 


4&5W.&M.c.20,ss.2,3 


237 to 239 


1 & 2 Vict. c. 1 10, s. 13 to s. 22 inclusive . . 


239 to 249 



roNTBNTs. xvn 

Page 

2 & 3 VicL c. 11, s. 2 to 6 inclusive . . . . 249 to 251 

3 & 4 Vict c. 82, s. 2 251 

No. 2. 
Judgment of the Vice- Chancellor Wtgram in Whittvorth v. 
Gaugam 253 to 259 

No. 3. 
Forms 259 to 269 

1. Fonn of decree of foreclosare against infants in favour of equit- 
able mortgagees 259 

2. Form of decree of foreclosure on bill by an equitable mort- 
gagee 260 

3. Form of decree for sale of leaseholds on bill by an equitable 
mortgagee 261 

4. Form of petition by an equitable mortgagee to the Court of 
Review for a sale, &c 262 

5. Form of order on the petition . . 264 

6. Form of memorandum for an equitable mortgage by deposit of 
freeholds or copyholds 265 

7. Form of memorandum for an equitable mortgage by deposit of 
leaseholds 266 

8. Form of memorandum for an equitable mortgage by deposit of 
freeholds or copyholds to partners 267 

9. Form of memorandum for an equitable mortgage by deposit of 
freeholds, or copyholds and leaseholds 268 

10. Form of memorandum for an equitable mortgage by deposit of 
shares 269 

INDEX 271 



LIST OF CASES. 



A. 

Abkbdeev v. Chitty . • 66, 67 
Adams, Ex parte • . • • fO-l 
Ainsworth, Ex parte . • SOS 
Alexander, Ex parte .. 66, SIS 
Allen V. Anthony . . . . 9S 
Amphletts, Ex parte • • S04 
Anon. .. .. 7S, Sl5 
Arkwright, Kx parte .. 38,111 
Amndeil v. Phipps . . . . 189 
Attomej-General v. Backboose 89 
w. Casberd 168 



Baglehole, Ex parte 
Baldock, Ex parte 
Ball V, Harris 
Barker v. Smark 
Barnes, Ex parte 
- V. Medley 



S5 

.. SIS 

• . 6S, 67 

.. 15 

SS,33, 34 

.. 66 

ISl 



Bamett v. Weston 

BeaTen,Re SS 

Bedford o. Backhouse • • 94 

Belcher, Ex parte .. .. Sll 

Belcbier v. Botler 73 

• V, Renborth . . 73 

Berresford V. Mil ward .. ISS 

Bignold, Ex parte . . 66, SIS, S13 
Birch V. Eiiames .. •• 76 

Bisco v. Earl of Banbury • • 87 
Bisdee, Ex parte .. 64, 65, 67, S14 
Blackbom «. Gregson • • 5, 14 
Bond V. Kent • . . • 9 

Borell 9. Dann • • • • 85 

Bovill, Ex parte . . ... 33 

Bowden, Ex parte . . S04 

Brace o. Dacbess of Marlborough 73, 
75, 76, lOS, ISl, 164, 166, 175 
Braithwaite v. Britain . • 9S 

Brander«. Bowles •• •• 50 

Brightens, £x parte • . 67, S13 



Brizick v. Manners 
Broad hurst, Ex parte 
Broad wood. Ex parte 
Brocklehorst v. Je«aop 
Brotherton v, Hatt 
Bruce, Ex parte .. 
Bugden v. Bignold 
Bulteel, Ex parte . . 
Burgh V. Francis 
BurkilURe .. 
Burnett, Ex parte 
Burrell, Ex parte • . 
Burling v. Stouard 
Burton, Ex parte . • 
Bu&hell V. Bushell 



C. 



Page 

46,50 

.. SO, S5 

.. 65 

.. 61,63 

114 

46, 48, 50, 51 

.. 95 

40 

. 3. 1S7, 175 

S9 

.. S04 

66, SIS, SIS 

.. S5 

113 

.. 95 



Cald v. Jaffray . . . . S 

Calwell, Ex parte . . 67, S13 
Casberd v, Attorney-General 69 

Car bis. Ex parte . . . . 109 

Cariett, Ex parte • . . . 67 

Carlon, Ex parte . . • • 67 

Chissum v. Dewes . • 64, 65 

Clark v. Roy le .. .. 7 

Cobham, Ex parte •• S15 

Combe, Ex parte . . SO, SS, 53 
Conneil o. Hardy . • . . 68 

Cood V. Pollard . . . . 9, 13 

Coppin V. Fernyhough . . 80 

Corbett, Ex parte . . . . Sl4 

Comer v. Wakley • • . . 13 

Coming, Ex parte • • SI, 46, 59 
Cot hay o. Sydenham • • 91 

Camming v. Prescott •• S6 

Curling v. Lord Leycester . . 66 



Dale o. Smithwick • . • • 3 

Daniels v. DaYison . . 88, 9S 



XX 



LIST OF CASES. 



Page 
Davenport, Ex parte • . t02, 204 
Davies o. Tliomas . • • • 80 
Dearie v. Hall .. 10«, 105, 121, 186 
Doe d. Sevan • • • . 25 

d. Cuieroan o. Britain . . 166 

d. Da CosU V, Wbarton If 3 

c2. Evans V. Owen .. If 3 

d. Pitt V, Hogg . . . . 25 

— — d, Wigan v. Jones • . 190 
Douglas 0. Hassell •• 114 

Downes, Ex parte • . • • fOf 
Deake, Ex parte . • . . 25 

Drjden v. Frost . . 15, 68 

Duncan v. Chamberlayne .. Ill 
Da Vigur v. Lee • • • . 67 



Edge V. Worthington 


.. 46,60 


Edmunds v, Povey • . 


73 


Eland V. Eland 


94 


Elliott O.Edwards 


5,9 


— V. Merryman • 


.. 25 


Eromerton, Ex parte 


214 


Evans o. Bickneil . . 


77, 96, 100, 




120,121 


Ewer t). Corbett 


.. 25 


Ewing V. Osbaldistone 


5 



F, 



Farley, Ex parte .. •• 24 
Featherstone v. Fenwiek • •17» 18, 19 
Ferrars t). Cherry •• •• 79 
Finch V. Earl of Wincbelsea ..183 
Fletcher, Ex parte . . . • 68 
Flight v. Bentley •• .. 70 

Forbes v. Peacock .. .. 25,94 

Foster v. Blackstone . . 1 03, 1 2 1 

V. Cockerell .. .. 105 

Francis, Ex parte .. .. 208 
Fuller 0. Bennett .. .. 114 



G. 

Garbutt, Ex parte . . 2lSk, 216 

Gardner v. Lachian • i 111,114 

Garry v . Sharrat t . • 66, 2 1 3 

Geller, Ex parte . . 204, ^08 

Gibbons v. Baddall . • . . 6 

Glyn, Ex parte . . . . 4 

Good title v. Morgan . . 121 

Grant V. Mills .. .... 6 



Greenhill, Ex parte 
Greenwood o. Taylor 
Gnigeon o. Gerrard 



Page 
.. 3 

.. 63 
203 



H. 



Haigh, Ex parte • . 
V. Homan 



18, 29, 178, 190 
7« 
.. 211 

■ • 38 



Haines, Ex parte • • 
Hales V. Van Berchem • • 
Hamilton o Royse. 77, 81, 82, 87, 117 
Hanbury o. Litchfield . • • . 89 

Harford' v. Carpenter . . 17, 18, 19 
Hargreaves 0. Kothwell •• •• 118 
Head f . Egerton •• 101,121 
Hearne o. Botcler • • • • 5 
Hiemo. MUl .. 22,97,116 

Henessy, In re •• •• 110 
Hinev. Dodd .. .. 91 

Hobbs V. Norton •• •• 12S 
Hobson V, Mellond • . . . 52 
Hockley o. Bantock . . . • 49 
Hodge and others o. Attorney- 

General •• •• 6S 
Hodgson, Ex parte • • • • 208 
— ^— V. Dean . • . . 95 
Holmes v. Bell . • . . . . 66 

Holt V. Mill 121 

Hooper, Ex parte . . 20, 30, 49, 186 
Hughes V, Kearney • • 5, 7, lO 
Hunt, Ex parte • . • • 66 



I. 

Ibbotson V. Rhodes 
Irons V. Kidwell 



J. 

Jackson, Ex parte • . 

' V. Rowe 

Jenkins v. Portman . 
Jennings, Ex parte . . 

— ». Moore 

Johnson v. £ennett . 
Jones, Ex parte.. 

V, Gibbons . 

■ V, Smith . . 



122 

91 



209 

.. 80 

71 

206 

.. 118 

93 

.. 209 

111,193,194 

«. 82,99 



Kebbell V. Philpott . 



21 



LIST OV CASES. 



XXI 



Page 
Kenm6y v. Green . . . . 90, 114 
Kensington, £i parte 17, 90, 99, 34 
Kejs ». Williams .. .. 49,51 



Lacon v. Mertins • • • , 5 
Laing, Ex parte . • • . 35 
Langley v. Earl of Oxford . . f 5 
Langston, Ex parte . . . . ft 
Langton v. Horton, 167, 170, I8f , 189 
Learing, Ex parte . • . • 6 
Le Neve v. Le Neve . . . . 114 
Linden, Ex parte . . . . f9 

Living, Ex parte • . 66 

Llojd, Ex parte 65 

^ o. Spillett . . .. 181 

Lodge V. Lyselj .. 164,165,185 
Loveridge v. Cooper • • 105, Itl 
Lowther V. Carlton .. .. 77,117 
Lncas v, Comerford « . 69, 70 

t>. Dorrien 21 

Ljnn o. Cbater 6 



M'Leod «• Dmmmond . . • • 25 
Mackfetb v. Summons. .5, It, 14, 15 
Malpas 9. Adand . . . , 87, 88 
Mantell, Ex parte . . . • 203 
Marsh v. Lee . . 73, 75, 76, 121, 187 
Martin, Ex parte . • . . l7, 32 

Mason v. Bogg 63 

Masterman, Ex parte .. .. Ill 
Matthews V. Cartwrlght .. 2,25 
Maundrell v. Maondrell . • 182 
Mead v. Lord Orrery . . . • 25 
Meggisdtl t. Foster • . . . 216 
Mertins V. Jolliffe .. .. 81 
Mestair v. Gillespie . . • • 3 
Metcalf v. Archbishop of York • . 2 
Meux, Ex parte . . . • 22 

V. Bell . . 107, 110, 113, 164 

V, Fertie 62 

V. Smith . . 54, 194 et teq* 

Miles 17, Langley .. .. 92 

Mocatta v. Margatioyd . . 122 

Mole O.Smith 182 

Monro, Ex parte . . 107, 112, 1 13, 194 

.. 70,71 
.. 94 

.. 209 

19, 33 

81,31,117 



Moores «• Choat 
Morecock v, Dickens 
Morgan, Ex parte . • 
Moantford, Ex parte 
V, Scott . 



N. 



Page 



Nairn v. Prowse . . 10, It 

Neate v. Duke of Marlborough. .123, 

125 
Nettleship, Ex parte •• ..29 

Newlands v. Paynter . < 164, 189 
Newton, Ex parte . . . • 107 
Norris «. Wilkinson . • • • 41 
Nunn, Ex parte . . . . 203 



Qakes, Ex parte 
Ord, Ex parte . . 
Orrett, Ex parte . , 
Ox with V. Pluromer 



34 

109 

22 

92 



Pace V.Adam .. .. 25,93,94 

Paine o. Smith 61 

Parker v. Hoosefield • • • • 61, 64 
Parkes, Ex parte .» ,« 5 

Parrott o. Sweetland .. .. 12 
Payler, Ex parte . • . • 204 
Peacock, Ex parte • • . . 204 
Poarse v. Protheroe, Ex parte • 37, 50 
Perry v, Parker . • • . 63 
Peter V. Russell .. .. 101 

Pigeon, Ex parte .. .c 215 
Pilkington v. Shaller . . 72 

Plumb V. Fluitt . . 76, 96, 120, 122 
Price, Ex parte . . 107, 108 

— Re . • • . 37, 52 



Queen v. Chambers 



Ramsbottom, Ex parte 
Reid, Ex parte 
Rex V. Benson . • 
Reynolds, £x parte 
Richardson, Ex parte 
Robertson o. Morton . 
Robinson, Ex parte 
— • — ^ — V, Rosher . 
Rodgers, Ex parte , • 



68, 216 



213 
214 

46 
214 
109 
188 
211 

71 
204 



XXll 



LIST OF CASES. 



Rogers v. Piichcr 
Rolfe, Ex parte 
Rolleston v. Morton 
Rose, Ex parte 
Rowe 0. Young 



Page 
Its 
f04 
1%6 
111 
63 



Russel v.Ru8sel..l6, 17, 18, 97, 40, 

50, 62. 174, 178, 180, 18«, 

190. 

Rjallv. Rolle .. 111,119,113 

'— ». Rowles .. .. 193 



Saunders v» Denew . 


• • • 


182 


Say, Ex parte 


• • 


216 


Scholefield v. Heafield 


, , 


64 


Scott, Ex parte . . 


.. 66, 


213 


V, Tyler . . 




25 


Seager v. Smith 


• • 


54 


Shakel v. Duke of Marlborough . 


. 66 


Shepherd, £x parte . 


• • 


205 


V. Titley . 


t •• 


102 


Sikes, Ex parte . . 


.. 67, 


213 


Skeeles v. Shearley . . 


166, 189, 


190 


Skerrington, Ex parte 


, , 


211 


Skinner, Ex parte 


• • 


32 


Smith, Ex parte 52, 203, 208, 214, 215 




.. 85.86 


.. G».S4l. 


108,112, 


113 
204 


Smythe, Ex parte 


Sparkes v. Smith . . 




72 


Spencer, Ex parte 


• . • 


111 


Spring V. Allen 




62 


Stephens, Ex parte 


68, 


212 


Strattoo, Re 


. . 22. 33 


Stright, Ex parte 


• • 


110 


Stuart, Ex parte . . 


, , 


52 


Sompter v. Cooper 


66, 


213 



Tardiffv. Scrughan .. .. 14 

Taylor t7. Baker .. .. 89 

V. Stibbert . . 88, 92 

V. Wheeler . . . . 3 

Thorp V. Gartside . . . . 64 
Thorpe, Ex parte .. 66, 67, 212, 215 
Tibbetts V. George 108, 1 IV, 1 13, 1 19 
Timson V. Ramsbottom .. 112,113 



Topham, Ex parte 
Traherne v. Sadler 
Trew, Ex parte . . 
Tunstall v. Trappes 
Tuffnell, Ex parte 
Twining, Ex parte 



Page 
68, S09 

7« 
67, «13 
.. 114 

65 
67,«14 



Vandeleuro. Blamve •• 114 

Vauxhall Bridge Company, Ex parte 

113,213,214 



W. 

Waitliman, Ez parte 
Wake, Ex parte . . 
Warner, Ex parte 
Warry. Ex parte . . 
Warwick v. Warwick 
Watkins, Ez parte 
V, Cheek • . 



110 

33.209 

.. 20 

67, 213 

117 

109, lis 

9t 

.. 188 

111 

18,35 



Wellesley v.Wellesley .. 

West V. Keid 

Wetherell, Ex parte 

Whitbread, Ex parte 4,28,60, 65,212 

V, Jordan . . 20, 85, 86, 

89, 97, lOO 

White V. Wakefield .. ..89 

Whitworth v. Gaogain . . 165, 166, 

167, 170, 173. 174. 178, 

180, 182,187,188,189 

Wildgoose v. Weyland . . 77 

Williams t*. Craddock . . 168, 170 

.. 95 

. 73, 182 

2 

.. 212 

5, 6, 14, 20, 

114 

Woodgate, Ex parte .. .. 113 

Worsley v. Earl of Scarborough ..117 

Worters, Re 34 

Wright, Ex parte .. .. 51,52 

Wrightson v. Hudson . . . . 95 
Wyattv. Bar well .. .. 91 



Young, Ex parte 



— V. Sorrell 

Willoughby V. Willoughby 
Wills, Ex parte 
Wilson, Ex parte 
Winter v. Lord Anson . 



EQUITABLE MOETGAGES. 



CHAPTER I. 



OF THE NATURE AND EFFECT OF EQUITABLE 
MORTGAGES IN GENERAL. 



An equitable mortgage is that species of security which, Nature ofequi- 

by reason of the legal estate in the property pledged **^>e 'no»'»g*K«*« 

not being vested in or obtainable by the holder of the 

security, can only be rendered available in a Court of 

Equity. It may be created either by deed, or by a 

deposit of deeds, and the subject of it may either be the 

property itself, or an equity of redemption. An equi- Equitable mort- 

fi[afi[e by deed* 

table mortgage by deed is usually created by the holder 
of an estate who has already mortgaged it, and who 
executes a second, or any further mortgage, or charges 
his equity of redemption, or by a party entitled to an 
estate held in trust ; and this deed is executed with the 
same formalities as a legal mortgage : but an equitable 
mortgage by deposit of deeds may be created by a 
debtor's simply placing his deeds in the hands of his 
creditor. 

An equitable mortgage may also be constituted by Defective legal 
any writing from which the intention can be gathered ; ™°'^8:«««- 

B 
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and an attempt to make a legal mortgage, which fails 
for want of some solemnity, is valid in equity and gives 

Matthews v. a right for further assurance (a). Thus in Matthews v. 

CartwTight. Cartwright (6), the plaintiff, having advanced his bro- 
ther several sums of money, obtained from him three 
notes of hand, the first of which was in these terms : 
" Received of my brother Mr. Thos. Matthews, 460^., 
to be secured by mortgage on my Stoke Hall estate.'* 
The second was in the same terms for 260/., and the 
third in the same terms for 160/» The brother had 
before the date of the first note made a mortgage of the 
same estate to the defendant, and the plaintiff having 
bought in a priof mortgage, the question was, whether 
by means thereof he had protected himself against the 
defendant's mortgage, so as to entitle him to be paid 
the money lent upon the notes, as Well as the money due 
upon the assignitaent of the first mortgage, in preference 
to the claim of the defendant ; and it was held that lie 
had, Lord Hardwicke observing that there was nothing 
in the case which was different from the common one 
of a first, second and third mortgagee, where the last, 
after having notice of a second mortgage prior in time 
to his own, buys in the first incumbrance to protect 
himself, in which case the second mortgagee could not 
redeem without paying both first and third mortgage. 

E* varte Wills, So in iSx parte Wills (c), where a bankrupt having 
mortgaged an estate for 400Z., afterwards borrowed a 
sum of money of the petitioner, and by way of security 
made a lease of the mortgaged premises to another 
person, and assigned the rent reserved on that lease to 

(a) Jarm. Conv. by Sweet, vol. v. v. Jaffray, 2 Scho. 8t Lefr. 377 ; 

p. lOd. Makulfe V. Atekbi^ tf Y^k^ 6 

(6) 2Atk.347. Sim. 224. 
(c) 2 Coz, 233. See also Card 
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the petitioner^ but did not convey to him the land. 
The assignment contained a covenant for further as- 
surance. On the part of the assignees of the bankrupt's 
estate, it was objected that there was no mortgage made 
to the petitioner, that the covenant for further assurance 
was only a covenant for the assurance of the rent, not the 
land ; and that as to the rent, the lease itself was void, as 
being made by a mortgagor without the concurrence of 
the mortgagee. The Lord Chancellor, however, held 
that the lease, though void as against the mortgagee, 
was not so as against the lessor; and that as to the 
assignment of the rent, though it was a very unusual 
mode of conveyance, yet as it recited the intention of 
the parties to make a security for the money borrowed, 
and there was a covenant for further assurance, the 
covenant was in equity a covenant to make a mortgage, 
and therefore the case was within the rules of equi- 
table mortgages. And in Burgh v. Francis (c), where 
a morlgage in fee was defective for want of livery, it 
was held that the land mortgaged was charged with 
the equity of the mortgage, and could not be incum- 
bered by the heir of the mortgagor. 

An agreement that bills should be paid out of the Deeds in the 
proceeds of certain property, the deeds of which were ^^^ o a t ir 
then in the hands of a third party for sale, has been held 
to be a good equitable mortgage, subject to any prior 
lien of such third party (cf ) ; although it will be seen 
hereafter, on considering the auttu)rities relating to 
equitable mortgages by deposit of deeds, that Lord 

(e) Rep. Temp. Finch, 28 ; dted WkeeUr, 2 Vera. 565. 

3 Swanst. 535 ; see also Mestair v. (d) Ex parte Greenhill, 3 Dea. 

GHUspie, 11 Ves. ^5; DaU v. & Ch. 334 ; Mont.flc Ayr.B.L.by 

Smithwick, 2 Vern. 151 $ Tay (or v. Koe & M. vol. i. p. 249. 

b2 
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Agreement for 
equitable mort- 
gage construed 
liberally. 



Ex parte Glyn, 



Equitable mort- 
gage for unpaid 
purchase-mo- 
oey. 



Eldon determined an equitable charge could not be 
created in favour of A., who made an advance at the 
time the deeds were deposited with B. for securing B/s 
debt (e). 

Where an equitable mortgage is created by an agree- 
ment in writing respecting property already subject to 
a legal mortgage, the security will not be restricted to 
a literal interpretation of the agreement, if it can be 
shown by other written memoranda of agreement that 
a more extended signification was intended to be given 
to the original agreement than such literal interpre- 
tation would convey. Thus where a bankrupt, by a 
written memorandum, reciting that he had agreed to 
give a mortgage on his freehold estates at Iver, subject 
to the charge affecting the samcj consented to execute 
a good and effectual mortgage of " all his lands, tene- 
ments and hereditaments at or near Iver aforesaid ;" 
a part of the property at Iver was copyhold, and an- 
other part was not in mortgage ; and it appeared that 
both before and since the date of the agreement he had 
written letters to the parties holding the charge, in 
which he referred to it as being a security upon all his 
estates at Iver; it was held that the recital in the 
agreement did not restrain the general words in the 
essential part of it, and that the security extended to 
the property at Iver which was not subject to any pre- 
vious charge, and also to that portion of the property 
which was copyhold (/). 

In this description of mortgages may also be in- 
cluded the liens of vendors for unpaid purchase-money, 
and of purchasers fot advances on account of their 



(e) See Ex parte Whitbread, 19 
Ve8.211. 
(/) Ex parte Gly», I Moot. D. 



& D. 29. See also Ex parte Young, 
4 Dea. 185. 
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purchases, it being a settled rule in equity that where 
a vendor delivers possession of an estate to a purchaser, 
without receiving the purchase-money, he is entitled to 
a lien on the land for the money, whether the estate 
be or be not conveyed, and although there be not any 
special agreement for the purpose {g) ; and whether 
the estate be freehold or copyhold {h). And the same 
rule appears applicable to a purchaser, who has paid 
part of his purchase-money, and cannot obtain a con- 
veyance, in consequence of the vendor not being able 
to make out a good title (1)9 unless indeed the pur- 
chaser's claim arise out of an illegal contract, in which 
case he will not be entitled to a lien (/c). 

Whether the vendor intended or not to reserve such Always implied. 
a lien, or even if he intended to rely on the personal 
security of the purchaser, is immaterial, provided the 
security which he has accepted does not, from the 
nature of it, preclude the claim. But an actual agree- 
ment, although by parol, to accept the personal security 
as the only one, will discharge the lien (/) ; and a sti- 
pulation that the purchase-money should be paid withiiY 
two years after a resale has also been held to dischai^e 
it (m). 

The lien of a vendor is not affected by his taking a Vendor taking 
separate covenant (n), or a bond (o), or note(p) for^^^^^' 

(g) Sugd. v. & p. 10th edition, edit. vol. iii. p. 190. 

vol. iii. p. 183. (m) Ex parte Parka, I Gl. & J. 

(h) Winter v. Lard Anton, 3 Russ. 228. 

492. (n) Elliot v. Edwards, 3 Bos. & 

(i) Ibid.; Lucon v. Mertins, 3 P. 181. 

Atk. 1. (0) Hearne V. Botofcr, Gary's Rep. 

(k) Ev:ingv,Osbaldittone, 2 yiyl. Ch. 25 ; Mackreth \, Symmons, 15 

Sc Cr. 88. Ves. 337 ; Blackburn v. Gregson, 1 

(I) Mackreth\.Symmon8,'[5ye8. Bro. C. C. 420; S.C. 1 Cox, 90; 

329 ; Winter v. Lord Anson, I Sim. Winter v. Lord Anson, supra. 

& Stu. 438 ; Sttgd. V. & P. 10th (p) Hughes v. Kearney, 1 Sch.& 



6 OP THE NATURE AND EFFECT 

Winur v. Lord payment of the purchase-money ; and in Winter y. Lord 
"*^' Anson (q) it was held that even where the agreement 

for purchase provided that the purchase-money should 
be secured by the purchaser's bond at interest, and 
should remain so secured during the life of the vendor, 
on the regular payment of interest, and the deed of 
conveyance expressed all the money to have been paid, 
the vendor was still entitled to his lien. Lord Lyndhurst 
observing that in general where a bill, note, or bond, 
was given for the whole or any part of the purchase- 
money, the vendor did not lose his lien for so much of 
the money as remained unpaid ; and the circumstance 
that the money was secured to be paid at a future day 
did not affect the lien. In that case the bond was taken 
as a security for payment of part of the purchase- 
money twelve months after the death of the purchaser, 
with interest at the rate of four per cent, in the mean 
time. He did not think that the lien was affected by 
tlie fact of the period of payment being dependent on 
the life of the vendor. That circumstance did not ap- 
pear to him to afford such clear and convincing evi- 
dence of the intention of the vendor to rely, not upon 
the security of the estate, but solely upon the personal 
credit of the vendee, as would be necessary in order to 
get rid of the lien. It would not be inconsistent with 
an express pledge ; and he did not perceive why it was 
at variance with the lien resulting from the rules of a 
Court of Equity. 

Vendor taking The fact of a note taken by the vendor for the pur- 
chase-money having been negociated will not deprive 
him of his lien(r); and it is immaterial whether the 

Lfefr. 136; Gibbom v. Baddall, 2 2 Keen, 521. 

Eq. Ca. A\x. 682 ; Grant v. MHU, (q) 3 Rum. 490. 

2 Ves, & B. 306 ; Lynn v. Chaier, (r) Ex parU Louring, 2 Roae, 79. 



note. 
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vendor had, or bad not| an iatentiou to reserve a lien, 
unless there were an agreement to extinguish the lien, 
or oircuumtances leading to a clear and manifest infer- 
ence that such wa9 the intention of the parties, the 
proof of which lies upon the purchaser («). 

What circumstances will in any given case be deemed ^''®^**'* ^"* 
sufficient by the Court to support an inference against 
the lien cannot safely be predicated ; but several cases 
have been decided that tend to make manifest the prin- 
ciples by which the Courts are governed, Thus al* 
though, as we have seen, the taking a separate covenant, 
or a bond, or note for the purchase-money, will not 
invalidate the lient yet if a covenant be taken in the Coveoant for 
same deed by which the property is conveyed for pay- SJw^moncy^"'^' 
ment of the purchase-money, and the conveyance is 
expressed to be made in consideration of the covenant, 
the vendor has not a lien. This was determined in 
Clark Y, Haykif), where a conveyance was made by ciarkv.Ji}yie. 
A. to B. of a freehold estate by lease and release, and 
in the release it was recited that A. had agreed to make 
the conveyance in consideration of B/s entering into 
the covenants therein contained for payment of an an- 
nuity to A. during his life, and also in consideration of 
a further covenant for payment of SOOQZ. in such pro- 
portions as A. should think proper, to certain persons 
named in the conveyance, in the event of B.'s marry- 
ing. The conveyance was expressed to be made in 
pursuance of the agreement and in consideration of the 
covenants. A. died a few years afterwards, and B. 
having become bankrupt, the property was sold by his 
assignees to the defendant, who refused to complete, on 
the ground that the covenant for payment of the 3000/. 

(0 Winter v. Lord Anson, 3 Russ. Lefr. 1 38. 
492 ; Hughes ▼. Kearney, 1 Seh. k (t) 3 Sim. 490* 
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was not a mere personal covenant of B., but was a lien 
by way of charge on the hereditaments agreed to be 
purchased by him. The Vice-Chancellor, however, held 
that the 3000/. was not a charge, or lien, upon the 
hereditaments comprised in the conveyance, and said 
that the release stated distinctly the two circumstances 
that formed the consideration, and then it was wit- 
nessed that in consideration of the covenants of B., A. 
conveyed the premises to him ; and it was further wit- 
nessed, that in pursuance of the agreement on the part 
of A. for entering into such covenants as aforesaid, &c. : 
so that the deed plainly marked out that the considera- 
tion on the one side was the conveyance of the estate, 
and on the other the entering into the covenants. 

Sir Edward Sugden, in remarking upon this case, 
says, " The conveyance really was made in considera- 
tion of covenants entered into by the same deed for 
payment of the price ; and it may be considered against 
the bearing of such a security for the purchase-money, 
to raise another upon the estate itself by implication 
from the very transaction. There is a marked distinc- 
tion between a conveyance as for money paid with a 
separate security for the price, whether by covenant, 
bond, or note, and a conveyance expressed to be in 
consideration of covenants which the purchaser enters 
into by the deed itself. The price too might never 
become payable, and it appears not to have been strictly 
a sale, for no sale is recited, and the two parties bore 
the same surname, and the 3000/. was only to be pay- 
able in case the man to whom the estate was conveyed 
married, and then not to the former owner, but al- 
though by his direction, to third persons, evidently 
relations" (m). 

(u) Sug. V. & P. lOtb edit vol. iil p. 187. 



OF BQVTTABLM MOSTBAfilS HV GXRBAI*. 9 



But if the fi>nn of the deed is such as dearly to 
show the intentioo of the parties that a lien shall be 
created, the Court respects this intentioD, even where 
the coYenant for pajrment of the purchase-iiioiiey is in 
the deed by which the property is cooTeyed. Thus 
in ESKoit ▼. BdMfardsix) a leasehold estate had been 
assigned on pa3^ment of part of the purchase-money, 
and the purchaser, and another p^son as his surety, 
coyenanted by the assignment for pajrmci^t of the re- 
mainder of the purchase-money. The assignment also 
contained a proviso that the estate should not be as- 
signed until aU the purchase-money was duly paid, 
without the consent of the vendor and his surety ; and 
it was held that the vendor had an equitable hen, and 
that until the money was paid, a Court of Equity would 
not compel a specific performance of any agreement by 
the assignee for sale of the estate. 

If the vendor take a distinct and independent secu- 
rity, he will not, it seems, be entitled to claim his lien. 
The authorities, however, upon this point are not per- 
fectly harmonious, and it will not be safe to admit the 
proposition without some qualification in favour of the 
intention of the parties (y). The first case in which fionav.JTcm. 
the question appears to have been raised is Bond v. 
Kent (z), where the vendor took the purchaser's note 
for part of the purchase-money, and a mortgage on the 
property sold for the remainder, and it was held that 
the vendor had not any lien in respect of the purchase- 
money not covered by the mortgage. Lord Redesdalci 
in reference to this case, said, it was manifestly the 
intention of the parties that the amount of the note 
should not be a lien on the lands, else they would have 

(0 3 Bos. & Pul. 181. (0 2 Vem. 281. 

(y) 15 Ves. 348 ; Good v. PoUard, 10 Price, 112. 
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had a mortgage on the whole; the seller took the estate 
from his debtor for part of the purcha^e-money, aud 
was content with the note for the remainder (a). 
Nairn v. So in Naim V. ProwH (6), where the agreement waa 

Prowte* , 

that the purchaser should transfer into the name of the 
vendor so much long annuities as would produce the 
sum of 100/. per annum, with the dividends thereou j 
and in case the average selling price of long annuities 
should not rise within two years, so that the stock ao 
to be transferred might be sold for 2200/.| then the pur- 
chaser would pay to the vendor the sum of 2200/, pu 
receiving from him a re^transfer of the said annuities ; 
but that it should be at the option of the purchaser, at 
any time within the two years, to pay the vendor so 
much money as with the then selling price of such long 
annuities would produce 2200/, The stock did aot 
rise within the two years, so that it could be sold for the 
2200/., and it being afterwards sold for 1481/, 5^. the 
vendor claimed a lien on the estate for 718/. 15«f, the 
residue of the purchase-money, with interest. The 
Master of the Rolls said, that by conveying the estate 
without obtaining payment, a degree of credit was ne^ 
cessarily given to the vendee, That credit might be 
given upon the confidence of the existence of such a 
lien, The knowledge of that might be the motive for 
permitting the estate to pass without payment. Thea 
it might be argued, that taking a note or a bond could 
not materially vary the case, A credit was still given, 
and may be given from the same motive ; not to super- 
sede the lien, but for the purpose of ascertaining the 
debt, and countervailing the receipt indorsed upon the 

(a) Hughes v. Kearney, 1 Beha. k Lef. 135. 
(&) Q Ve», 759. 
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conveyance. But, if the security were totally distinct 
and independent, would it not then become a case of 
substitution for the lien, instead of a credit given be- 
cause of the lien ? Suppose a mortgage was made upon 
another estate of the vendee, would equity at the same 
time give him what was in effect a mortgage upon the 
estate he sold: the obvious intention of burthening 
one estate being that the other should remain free 
and unincumbered ? Though in that case the vendor 
would be a creditor, if the mortgage proved deficient, 
yet he would not be a creditor by lien upon the estate 
he had conveyed away. The same rule must hold with 
regard to any other pledge for the purcbase*money. 
In that case the vendor trusted to no personal security 
of the vendee ; but got possession of a long annuity 
of 100/. a year, which, according to the rise or fall 
of stock, might or might not be sufficient for the pur- 
chase-money. He had therefore an absolute security 
in his hands, not the personal security of the vendee. 
Could the vendee have any motive for parting with 
his stock, but to have the absolute dominion over the 
land ? It was impossible it could be intended that he 
should have this double security, an equitable mortgage 
and a pledge, which latter, if the stock should rise a 
little, would be amply sufficient to answer the purcbase«> 
money. 

From the cases just referred to,it may also be collected. Vendor's Iran 
that whether a vendor takes a mortgage of the estate mortgage. * 
sold for part only of the purchase-money, or whether 
he takes a mortgs^e of another estate for securing pay- 
ment of the purchase-money, his lien is at an end ; and 
Sir Edward Sugden, in the last edition of his work on 
Vendors and Purchasers (c), observes, that these appear 
(c) Bug. V. & P. lOth edit. p. 191. 
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OF THE NATURE AND EFFECT 



Natrti V. 
Praufte, 



Exceptions. 



Parrott v. 
Sweetland, 



to be well founded rules. But Lord Eldon, in com- 
menting upon the judgment of the Master of the Rolls 
in Nairn v. ProwsCy said there was great difficulty to 
conceive how it should have been reasoned almost in 
any case^ that the circumstance of taking a security 
was evidence that the lien was given up, as in most 
cases there was a contract under seal for payment of 
the money ; and, after referring to the opinion expressed 
by the Master of the Rolls, that if the security be to- 
tally distinct, it would then become a case of substitu- 
tion for the lien, instead of a credit given on account of 
it, and to the suggestion that a mortgage of another 
estate, or any other pledge, was evidence of an inten- 
tion that the estate sold should remain free and unin- 
cumbered, added, that it must not be understood that 
a mortgage taken was to be considered as a conclusive 
ground for the inference, that a lien was not intended, 
as he could put many instances that a mortgage of 
another estate for the purchase-money would not be 
decisive evidence of an intention to give up the lien ; 
though in the ordinary case a man had always greater 
security for his money upon a mortgage, than value for 
his money upon a purchase ; and the question must be, 
whether under the circumstances of that particular case, 
attending to the worth of that very mortgage, the infer- 
ence arose (d). 

As a further instance, to show that the general rules 
with regard to these liens must bend to particular cir- 
cumstances, we may also refer to the decision in Parrott 
V. Sweetland (g). In that case the vendor, in lieu of the 
sum of 3000/. (the purchase-money), agreed to accept 

(d) Mackreth v. Symmons, 15 Yes. 348 

(e) 3 Myl. & K. 655. 
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an annuity of 100/., for the joint lives of herself and 
her intended husband, if the purchaser should so long 
live, to be secured by the bond of the purchaser, which 
provided for payment of the 3000/. in certain events, 
and the receipt indorsed on the conveyance was ex- 
pressed to be " a bond for 3000/., being the full con- 
sideration within expressed to be given :" it was held 
that this was not the case of a security, but a substi- 
tution for the price, which the vendor had agreed to 
accept, and that the lien for the purchase-money was 
consequently discharged. 

If a purchaser borrow part of the purchase-money Intonrention of 
from a third party, by whom it is paid to the vendor, ' 
and a security is given to such party for the money 
advanced by the conveyance from the vendor, in which 
the transaction is stated, the vendor loses his lien to 
the extent of the security (/) ; and, it seems, that if 
several persons agree to join with the purchaser in 
bonds, to secure the residue of the purchase- money, the 
vendor will not be entitled to any lien (g). 

There is some doubt whether the vendor retains his How far Hon 
lien, when the contract for purchase is expressed to be Jnnuhy. ^ 
in consideration of an annuity, and a bond or note is 
given by the purchaser for securing it, although Sir 
Edward Sugden's opinion seems to be in favour of the 
lien (A). 

In Comer v. Wakley (i), a sum of 600/., part of the Comer ▼. 
purchase-money, was left in the purchaser's hands, to 
indemnify him against an annuity, and he entered into 

(/) Cood V. Pollard, 9 Price, (h) Sugd. V. & P. 10th ed. vol. 

644 ; 10 Price, 109 ; Sugd. V. & P. iii. p. 197. 

10th ed. vol. iii. p. 188. (t) Reg. Lib. A. 1784, folio 625 ; 

(g) Ibid. Sugd, V. & P. f ol. iii. p. 196. 
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a covenant by a separate deed with a trustee for the 
vendor, whereby he covenanted to pay interest on the 
amount so left, and when the annuity should cease or 
be discharged, to pay the money to the trustee. On a 
subsequent sale the purchaser refused to complete his 
contract without the concurrence of the person entitled 
to the residue of the 600/. then unpaid, whereupon two 
bills were filed, one by the person entitled to the residue 
of the 600/. against the purchaser and others for the 
payment of it^ and the other by the purchaser^ who had 
been in possession twenty-two years, for a specific per- 
formance, which was accordingly decreed, and his costs 
in both causes were allowed. It does not appear that 
the Court held the money to be a lien on the land, any 
further than by giving the purchaser his costs in both 
causes ; but this circumstance alone Sir Edward Sugden 
conceives to be decisive. 
Tardiff v. In Tordiff v. Scrughan (A), which was referred to as 

Scrughan, 

an authority by Lord Loughborough in Blacibumr. 
Gfreffson, it was expressly held that the lien attached ; 
Mackrethy. but in Mockreth V. SymmcmSj Lord Eldon, in a very 
elaborate judgment, in which he reviewed the several 
authorities bearing upon the question, distinguished the 
right to a lien in respect of a debt, and that claimable 
in respect of annuities, allowing the former, but dis- 
allowing the latter. The judgment in this case was 
stated by the Vice-Chancellor (Sir L. Shadwell) to have 
expressly overruled the decision in Tcardiffv. Scrug- 
han; but in Winter v. Lord ATisofiy Lord Lyndhurst 
referred to Tardiff v. Scrughan as an authority ; and 
Sir Edward Sugden, with reference to the case of 
Machreth v. Symmons, says it may be doubted whether 
(fc) Ciled 1 Bro. C. C. 422. 



OF EQUItAftlifi MOllMAOSfi IK GBNERAL. 16 

Lord Eldon came to the best conclusion, but he did not Maekreih v. 
express his intention to overrule Tardiff v. Scrughan ; ifc^^* ^''**' 
and an examination of the grounds of the opinion ex- 
pressed by Lord Eldon would seem to show that that 
case is capable of being supported upon principle (/). 
The benefit of a vendor's lien for unpaid purchase- AMignment of 

, • J i_ 1 ^ .1.1 vendor's lien. 

money may, it seems, be assigned by parol to a third 
party {m). And a bill may be filed to enforce the lien ; Lien, how en. 
but if a vendor have taken a bond for the purchase- 
money, he cannot proceed at law upon the bond, and 
in equity at the same time^ to establish his lien, al- 
though if he fail in one remedy he may resort to. the 
other (w). 

(0 Sogd. V. & P. lOth ed. vol. (m) Dtyden v. FroU, 3 Myl. & 

iii. p. 202. Cr. 670. 

(n) Barker V. iSmarIc, 3 Beav. 64. 
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CHAPTER 11. 

OP EQUITABLE MORTGAGES BT DEPOSIT OF DEEDS 
AND OTHER MUNIMENTS OF TITLE. 



Deposit of 
deeds. 

Rustel V. 

RuBUl. 



Sbction I. 
Of Deposit of Deeds, i^c. generally. 

In order the more clearly to explain the nature and 
effect of this species of security, we propose, in the 
first place, to trace its history from the period when it 
was first recognized by the Courts of Equity as an avail- 
able security, and to consider the rights acquired under 
it ; and, secondly, to point out the disadvantages under 
which the holder of such a security must, in the present 
state of the law, always labour. 

The first case in which a deposit of title deeds was 
held to constitute a good equitable mprtgage upon an 
estate, was Russel v. Russel (a), decided by Lord Thur- 
low in the year 1783. In that case, a lease having 
been pledged with the plaintiff by a person who after- 
wards became bankrupt, as security for a sum of money 
lent to the bankrupt, the pledgee filed his bill for a 
sale. The case was originally heard before the lords 
commissioners of that day, and the plaintiff's claim was 
opposed by the assignees of the bankrupt, who insisted 
that it was against the law of the land, for that the 
effect of allowing it would be to charge land without 

(a) 1 Bro. C. C. 269. 
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writing, which was against the 4th section of the Sta- 
tute of Frauds. Lord Loughborough, howeyer, said 
that the deliyery of the lease was a delivery of the title 
to the plaintiff for a valuable consideration ; that the 
Court had nothing to do but to supply the legal for- 
maUties; and that in all such cases the contract was not 
to he 'performed J but teas executed; and Ashurst, Lord 
Commissioner, having observed that it was open to 
explanation upon what terms the lease was delivered, 
an issue was directed to try whether the lease was de- 
posited as a security for the sum advanced by the plain- 
tiff to the bankrupt, and the jury having found that it 
was, the case afterwards came on before Lord Thurlow 
on the equity reserved, when his Lordship ordered the 
lease to be sold, and the plaintiff paid his money. 

The same point was afterwards determined in Fea- Feathgntone v. 
therstone v. Fenwick(b), in May, 1784, and in Harford ff^^^\ Car. 
y - Carpenter (c), 17th and 18th April, 1786, when Lord p^t^- 
Thurlow held, that a deposit of deeds entitled the holder 
to have a mortgage, and to have his lien effectuated, 
observing that, although there was no special agreement 
to assign, the deposit afforded a presumption that such 
was the intent. So that a mere delivery of deeds, with- 
out a word passing, is sufficient to constitute an equi- 
table mortgage, provided there be a debt due, or sum of 
money advanced at the time the deeds are delivered (rf). 

Before the decision in Russet v. Russel, a party with 
whom deeds were deposited was considered entitled to 
hold the deeds ; and if an action of trover were brought 
l>y the owner, a Court of law would not assist him in 

(b) i Bro. C. CitlO*. . - & B. 79 ; Ex parte Martin, 2 Mont. 

(c) Ibid. & Ayr. 243. 

(d) Ex parU Kensington, 2 Ves. 
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the recovery of them without payment of the smn for 
which they were pledged ; and if he applied to a Court 
of equity, the same answer was given, the rule of that 
Court being, that before a suitor can entitle himself to 
relief in equity, he must do equity (e). But although 
the depositee had thus the means of embarrassing the 
owner of the estate, and perhaps preventing a sale, he 
had no direct power over the estate itself, nor was a 
subsequent purchaser, even with notice, in any maimer 
affected by his claim. 

The rule, however, established by Lord Thurlow in 
the cases of Russel v. Rtusel, Featherstone v. Fentoick, 
and Harford v. Carpenter^ was soon generally acted 
upon, and in some of the earliest cases before Lord 
Eldon it was treated as so indisputably settled as not 
to be departed from, although that learned judge on all 
occasions expressed his great disapprobation of it. Thus, 
Ex parte We- in Ex parte Wetherell(f), where a question arose as to 
how far the delivery of a portion of the title deeds of an 
estate would constitute a good equitable mortgs^e, the 
Lord Chancellor (Eldon) said :^-" It is very well settled, 
that if there has been a delivery of deeds, that in this 
Court amounts to an equitable mortgage, and the pos- 
session of the deeds is, if no other purpose is skowrij 
evidence of an agreement that the estate itself shall be 
a security;*' and in Ex parte llaigh{g\ in which case 
a petition had been presented to establish a security 
upon a leasehold estate by way of equitable morlgage, 
the lease having been deposited with the petitioner, his 
Lordship, after observing that the decision in the case 
of Russel V. Mussel, that a mere deposit of deeds should 

(e) Keys v. Williams, S Yo. & (/) H Ves. 398. 

Col. 60. fe) 11 Ves. 403. 
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be conaidered as evidence of an agreement to make a 
mortgage, waa much to be lamented, as it had led to 
the digcmurion upon the troth and probability of evi- 
dence which the very object of the Statute of Frauda 
was entirely to exclude, and that the rule established in 
that case called upon the Court to decide upon parol 
evidence what was the meaning of the deposit^ which, 
independent of the Statute of Frauds^ ought always to 
be in writing, said that still after that decision the Court 
must engage with the difficulty. Again, in JEs part0 
Mounif9rd(Ji)j where the question was as to the extent 
of the security, whether it was for the debt due at the 
time a lease was deposited, and any debt which might 
become due, or for the latter only, and the affidavits of 
the pledger and pledgee were directly opposed, his 
Lordship said : ^^ I recollect the first decision establish-^ 
ing a mortgage by deposit of deeds, which surprised the 
bar considerably, and that feeling has been justified by 
every subsequent case upon the point. It is true Lord 
Thurlow decided in Featherstone v. Prniwiek, in which 
I was counsel, and in Harford v, Carpenim'y that if there 
was a deposit of a lease, and nothing more passed at 
the time, that should be intended a deposit for the debt 
then due ; but it was never decided that if the person 
with whom the deposit was made came forward himself, 
and stated the terms upon which it was made, the Court 
would not examine those terms. The mischief of all 
these cases is, that we are deciding upon parol evidence, 
with regard to an interest in land, within the Statute of 
Frauds." 
Similar language was held in the cases of Ex parte 

(h) 14 Vei. «06. 

c2 
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Kensington {i\ Ex parte Combe {k)y Ex parte War-- 
ner{l)y and Ex parte Hooper (w), in the former of which 
cases Lord Eldon said it had been so long settled that 
a mere deposit of deeds without a single word passing 
operated as an equitable mortgage, that whatever he 
might have thought originally he must act upon that as 
settled law. 
De^ftit of A deposit of copies of court roll for the purpose of 

rofiiT **' *^**"'* securing a debt has been held to constitute a good 
Deposit of at- equitable mortgage on a copyhold estate (n). But it 
*^ *^°P^* seems doubtful whether the deposit of an attested copy 
of a lease, even with a memorandum in writing, ¥vill 
Ex paru Broad' ^^ Sufficient, In Ex parte Broadbent(p), Cross, J. said, 
*^*' though the deposit of the copy of a lease was not 

itself an equitable mortgage, yet that the copy of the 
lease and the memorandum of agreement might be 
taken together to explain the quantity of interest claimed 
by the depositee; but Rose, J. expressed a contrary 
opinion. 
Must be an ac- In all cases there must be either an actual delivery 
deeds^^cP ^ ^^ *^® deeds to the depositee, or a clear bond fide in- 
tention shown to create a positive charge, in order to 
entitle a party to claim the benefit of a mortgage ; and 
therefore where an advance was made to a party who 
afterwards became bankrupt, and in order to make the 
advance the creditor sold out stock upon an agreement 
that the bankrupt should make a security by way of 
mortgage, to replace the stock within twelve months^ 
and to pay the dividends in the mean time ; in pur- 

(i) 2 Ves. & B. 79. 1 Rose, 286 ; Winter y. LordAtuon, 

{k) 1 Rose, 268. 3 Russ. 493; Whiibread v. Jordan, 

(0 1 Rose, 286. 1 Y. & C. 325. 

(m) 1 Mer. 7. (o) 4 Dea. & Ch. 3. 

(n) Ex parte Warner, re Cooke, 
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suance of which agreement the bankrupt deposited 
title-deeds with his wife, who swore that the deeds 
always from that time remained in a trunk, of which 
she kept the key, until they were taken away by the 
messenger, it was held not to be a sufficient deposit 
upon which to found an equitable mortgage ; and the 
Lord Chancellor (Eldon) in the course of his judgment Ex paru 
observed, that no case had gone the length, though he ^^^"g* 
did not see the reason, that if the deposit was in the 
hands of a person who could fairly be called a third 
person, abstracted from both, that could be considered 
a deposit for the creditor, provided that was proved to 
be the intention ; but it was very delicate when the 
deposit remained in the hands of the mortgagor him- 
self, and he doubted much whether a mere memo- 
randum kept in his own possession, and not parted 
with to the man in whose favour it was expressed, 
would take it out of the statute. It was very nearly 
the same where the deeds were put into the hands of 
the wife of the mortgagor, to keep them as between 
the husband and the creditor (p). 

It must also be borne in mind, that if deeds are de- d^^^j, ^^^ j^. 
livered to, or left with, a person under such circum- po«"cd for se- 
stances as to raise an inference that they were not 
delivered or left with the view of giving the holder a 
security upon them, but for some other purpose, an 
equitable mortgage will not be created (y). But the 
oath of the depositor is not conclusive to support such 
an inference ; for in a recent case before the Court of 
Review, where it appeared that certain copies of court 

(p) Ex parte Coming, 9 VeiLin. Journ. Ch. Rep. (N. S), vol. vii. 
(q) Lucas ▼. Dorrien, 1 J. B. p. 237 ; Mountfordy. Scott ,3 Mad, 
Moore, 29 ; K$bell y. Philjiott, Law 34 ; Tarn. & Rass. 274. 
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roll had been left with a firm of bankers for seven years 
by a bankrupt, who kept a rannhig account with them 
during that time, and two of their clerks swore to the 
fact of the copies having been deposited as a security, 
it was held that a good equitable mortgage was created, 
although the bankrupt swore positively that they were 
only left with the bankers for safe custody (r ). 

Agreement to ^^ ^^ ^^ ^^^ ^^W that an agreement to deposit 

deposit. title deeds, without an actual delivery of such deeds, is 

ineffectual to create a lien. This was determined in the 

£x parte Cmbe. casG of Esb pofte Combe, re Beavan {$), where it ap- 
peared that Messrs. Combe & Co. had advanced Beavan 
a sum of money, on his depositing with them the lease 
of a public-house as security. On a subsequent occa- 
sion, being desirous of obtaining an extension of his 
term, he applied for a further advance, which Messrs. 
Combe & Co. agreed to make on having the further 
lease deposited with them, as soon as it should be 
granted, and they made not only this, but two other 
advances upon the same terms. The lease was after- 
wards executed, and remained in the hands of the Buke 
of Portland's solicitors till Beavan became bankrupt; 
and the Vice-Chancellor (Leach) said, that although a 
good equitable mortgage was made by the deposit of 
the original lease, yet that the parol agreement to de- 
posit did not give them any lien on the further lease. 

But if the depositor obtain possession of a portion of 
the deeds through fraud or misrepresentation, and de- 
posit them with another party, the original lien will 

tx parte Meux. not be affected. This was determined in Ex parte 

(r) Ex parte Barnes, re Stratton, Ves. 114. 
C. R. May 27, 1842, MS. 6 Jui*. (s) 4 Madd. 249. But see £x 
655. See also Hiern v. Mill, 13 parte Orrett, 3 Mont. & Ayr. 153i 



BT BEPOBIT OF TITU DBBBS. 33 

Meux (t), where the owner of certain leasehold premises 
deposited the lease and the several assignments of the 
property with Messrs. Meux k Co. for securing a sum of 
500/. advanced by them to him ; but having contracted 
with the Skinners' Company, the lessors, for an exten- 
sion of the term granted by the lease, he requested the 
solicitor of Messrs. Meux k Co., who had possession 
of the deeds, to send the assignment to himself to the 
clerk of the company for the purpose of having it 
registered. This was accordingly sent, as was also on 
a subsequent occasion the lease, with a strict injunction 
that neither the lease nor the assignment was to be 
given to the bankrupt, but that bodi were to be re^ 
turned to the solicitor of Messrs. Meux k Co. The 
clerk, however, inadvertently delivered the lease and 
assignment to the depositor, who subsequently depo- 
sited them with Messrs. Child for securing a sum which 
they had advanced to him, and then became bankrupt ; 
and his assignees, having paid off the sum advanced 
by Messrs. Child, claimed to hold the premises to the 
exclusion of Messrs. Meux & Co. A petition having 
been presented by Messrs. Meux k Co. claiming to 
be equitable mortgagees of the premises, a reference 
was made to the Master to enquire whether they had 
any and what equitable security on the premises, and 
for what consideration ; and the Master having reported 
in favour of their lien, the assignees objected to his 
report on two grounds, first, that as neither Messrs. 
Meux k Co., nor Messrs. Child, were in possession of 
the whole of the title deeds, they had neither of them 
any equitable lien on the premises, and, secondly, that 

(0 IGlkJ.n^. 



24 EQUITABLB MOBTGAGBB 

if Messrs. Meux & Co., or Messrs. Child had any equi- 
table lien, that Messrs. Child had a priority, as the 
deeds were deposited with them, and their money ad- 
vanced, without notice that Messrs. Meux & Co. had 
any lien on the deeds. The Vice-Chancellor, however, 
held that the finding of the Master was right. His 
Honour said that the retainer by the bankrupt of the 
lease and assignment was a fraud upon Messrs. Meux 
& Co.; and they were therefore to be considered as 
equitably in possession of all the deeds. Messrs. Child 
claiming only an equity had no better title than the 
bankrupt could give them, and were therefore to be 
postponed to Messrs. Meux k Co.; and the assignees 
could be in no other situation. 
Memorandum If the party creating the charge have only a partial in- 
8u£BcM9Dt. ^ *° terest in the property charged, so as not to be in a situ- 
ation to deposit the title deeds, a memorandum showing 
an intention to create an equitable mortgage vnll be 
ExparuFaHey. suflBcient. Thus in Ex parte Farley (u) a banking firm 
had made advances to one of several cestui que trusts, 
on a parol agreement for a lien on his share. The cestui 
que trust promised by letter that, as soon as a partition 
of the property could be effected, he would give the firm 
a security for the full amount of the account; and some 
time afterwards, the partition having taken place, he 
signed a memorandum stating that he had deposited 
the deeds therein described, as a collateral security for 
any advance which the firm might make on his ac- 
count; but the partition deed was not deposited: it 
was held that the firm were equitable mortgagees of 
the estates taken in partition, and that the security 
extended to past as well as future advances. 

(u) 1 Mont. D. & D. 683. 
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So also where the agreement is to execute a mort- Agreement to 
, and the party advancing the money has not the gage. 



power of obtaining the deeds, or the legal estate, a 
mere acknowledgment is sufficient to create an equi- 
table charge, and the party holding it may by obtaining 
the legal estate exclude intervening incumbrances (or). 

But if the depositor have only an interest in the Deposit by 
deeds deposited as being one of several partners, and 
the property comprized in the deeds belong to the 
partnership, it is doubtful whether the Court will give 
eflFect to the security, particularly if proceedings for 
the purpose of enforcing it would tend to the prejudice 
of the other partners (y). 

An executor being entitled by virtue of his office to Deposit by 
raise money upon the property of his testator, may «**<''**°'- 
make an equitable mortgage («); although the property 
may have been specifically bequeathed (a). In general 
a mortgagee is not bound to see to the application of 
money advanced to an executor (6), even if he have 
notice of the testator's debts having been paid (c) ; but 
in a recent case the latter proposition was doubted (d). 

A lease may be made the subject of equitable mort- Covenant 
gage by deposit, although it contain a covenant against ^^^^ **'®°*" 
alienation (e). 

(x) Matthews v. Cartvfvight, 2 v. Mn'ryman, Barnard. 78; M'L«od 

Atk. 347. V. Drumtnond, supra, 

(y) Ex parte Broadbent, 4 Dea. (c) Page v. Adam, 4 Beav. 269. 

& Ch. 3. (d) Forbes v. Peacock, V. C. of 

(s) Scott V. Tyler, Dickins, 724; England, 11th July, 1843, Ed. MS. 

Mead v. Lord Orrery, 3 Atk. 249 ; (e) Doe A. Bevan, 3 Man. & Selw. 

M'Leod V. Drummond, 17 Ves. 164. 353 ; Doe d. Pitt v. Hogg, 4 Dowl. 

(a) Ewer v. Corbett, 2 P. Wms. & Ry. 226 ; Ex parte Baglehole, 1 

149 ; Burting v. Stonard, lb. 160 ; Rose, 432 ; Ex parte Drake, 1 Mont 

LangUy y. Earl of Oxford, Amb. 17. D. & D. 539. 

(6) ScoU y. TyUr^ suprtL ; EUiot 
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Deposit of 
shares. 



Notice neces- 
sary. 



Cumming v« 
PrescotU 



Beeideg the ordinary charges created by a deposit of 
deeds, the establishment of joint stock companies has 
given rise to another species of deposit now in daily 
use, viz. the deposit of share certificates, and these cer- 
tificates being the representatives of property to a very 
large amount, any general dealing with them becomes 
a subject of equal importance to that relating to the 
deposit of deeds. The same facilities exist for creating 
a lien by the deposit of shares as for charging an estate 
by the deposit of title deeds, and indeed the lien may 
be created even without any deposit of the shares, pro- 
vided the owner ¥rrite to the secretary of the company, 
and direct a transfer of them ; but in one respect there 
is a material difference between a charge created by 
deposit of shares, and a similar security by the deposit 
of title deeds, the lien in the former case never being 
complete until notice has been given to the secretary or 
some authorized oflGlcer of the company (/). Thus a 
direction from the holder of shares to transfer such 
shares to an intended mortgagee, is sufficient to create 
an equitable mortgage ; but if such direction be retained 
in the possession of the proposed mortgagee, or not 
acted on, the lien will not be effectual against a subse- 
quent purchaser for valuable consideration. This was 
determined in Cummin^ v. Prescott {g\ under the fol- 
lowing circumstances : A. and B. were directors in the 
W. M. Waterworks Company, in which no shareholder 
can act as a director without holding ten shares. B. 
having advanced to A. several sums of money, the latter 
delivered to B., in July 1829, an order upon the secre- 
tary of the company to transfer his ten shares to B. 



(/) See Chap, on " Notice," yosu 



(g) 2 y. & Col. 488. 
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B. did not make any use of the order, and A. continued 
to act as director until his death in May, 1832. A/s 
affairs being insolvent, a suit was instituted on behalf 
of his creditors for the administration of his estate, and 
B. then served the order for transferring the shares on 
the secretary, and presented a petition in the suit, 
claiming an equitable lien on the shares for the amount 
of his advances and interest. The Court, however, held 
that the direction to transfer without notice to the 
secretary could not be deemed a contract for lien, and 
therefore rejected the claim. 



Section II. 

When the Deposit includes past or future Advances. 

The prindple of admitting deposits of deeds as equi- 
table mortgages having become indisputable, several 
questions necessarily branched out from its application, 
which may not have been contemplated by the judge 
who originally propounded it, although the decisions 
upon these questions are perfectly consonant with the 
rule as at first established. Thus the deposit in the 
cade of Rasael v. Russel related only to a sum of money 
actuidly due at the time of the deposit; but subsequent 
cases have enlarged the rule so as to extend the security 
to advances that may be made or monies that may 
become due subsequently to the date of the deposit. 
In Ex parte Langston {h\ where a deposit had been ^x paru Lang- 
made on the 16tfa of June of certain leases to secure a '^^' 
mm of 60002.; on the ]7th of June the depositor 
required 2000/. more, which he induced the pledgees to 

(h) 17 Ves. 227. 
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advance upon a promise to repay it on the 20th, at the 
same time observing that even in case it should not be 
repaid, the security in their hands was worth from 
7000Z. to 8000Z. and therefore that at all events they 
must be secure in their advance ; on the 23rd of June, 
a commission issued against the depositor on an act of 
bankruptcy committed on the 20th ; and the Lord 
Chancellor (Eldon) held that the deposit covered the 
further advance. 

His Lordship said, that as the Court would infer from 
the deposit that the money then advanced should be 
charged as if there was a written agreement, there was 
no doubt that if it was made out by oath uncontradicted, 
additional advances would also be charged ; and that a 
representation of the borrower that a person lending 
would be safe in all events on the security he held, and 
the advance upon the confidence of that representation 
was surely equivalent to an express agreement by parol 
at least, that if he did advance he should hold the secu- 
rity for the amount. 
Ex parte Whit" So also in JSx parte Whitbread (i)> where the peti- 
tioner, Mr. Whitbread, claimed a lien as an equitable 
mortgage, by a deposit made in 1808 of the lease of a 
public-house as a collateral security for lOOOZ. lent to 
the lessee on his promissory note, and a subsequent 
advance of lOOZ. made in 1810; the lessee having 
become bankrupt, a question arose whether the deposit 
would embrace the 100/., and the Chancellor (Eldon), 
after reiterating his objections to the general doctrine 
establishing these securities, said, that when it was 
determined that an actual deposit was to have the legal 

(i) 19 Yes. 209. 
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effect of an agreement in writings it was for the money 
then due and no more, unless the parol agreement was 
also for future sums. If the original bargain did not 
look to Aiture advances, no subsequent advance could 
be a charge, unless the subsequent transaction was 
equivalent to the original transaction. If it was equi- 
valent to a re-delivery of the deed, receiving it back as 
a security for both sums, that would do, as it could not 
depend upon that mere form ; but he should require 
them to swear expressly that when the sum of 100/« 
was advanced, it was upon the security of the deposit. 
It being afterwards admitted that the affidavit in sup- 
port of the petition was full as to that fact, his Lord- 
ship said, that after the decisions that had taken place 
during a period of thirty years, he did not see how he 
could refuse Mr. Whitbread's demand, and an order 
was accordingly made for admitting it. 

And m Ex parte Kemington(k)y before referred to, EsjMruKm- 
his Lordship said the distinction appeared to him too **'»^'*"' 
thin, that you should not have the benefit of such an 
agreement (of deposit) unless you added to the terms 
of it the fact that the deeds were put back into the 
hands of the owner and a re-delivery of them required, 
on which fact there was no doubt the deposit would 
amount to an equitable lien within the principle of the 
cases referred to in his judgment (Z). In Ex parte Exparu Linden. 
Linden(m) it was also held that advances made by the 
executor of the depositor would be covered by the ori- 
ginal deposit. And in Ex parte NettlesAip{n) it was Ex paru Nettle- 
determined, that even where a deposit is accompanied ' ^' 

(ft) 2 Ves. & B. 79. Burkill, 2 M. D. & D. 124. 

(0 See also Ex parte Haigh, 11 (m) 1 M. D. & D. 428. 

Ves. 403 ; Ex parte NeHUihip, re (n) 2 M. D. & D. 124. 
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by a memorandum in writing, which specifies a sum to 
Verbal agree- which the security is to extend, a subsequent verbal 
to^cove^ further agreement will be sufficient to include advances made 
advances. |jy^ ^^ monies which may become due to, the depo- 
sitee beyond the sum specified in the memorandum. 
In that case a memorandum was given which stated 
that the deposit was made for securing past and future 
advances, not exceeding 2000/.; and the depositor 
subsequently verbally agreed that the deeds deposited 
should be a security for any additional advance beyond 
the 2000Z. Sir John Cross said, it having been over 
and over again decided that a mere deposit of deeds 
without any note in writing was enough to create an 
equitable mortgage, he was clearly of opinion that, in 
point of law, an agreement in writing for an equitable 
mortgage might be extended by a subsequent parol 
agreement. 

Hence it may be concluded, not only that a perfect 
equitable mortgage may be created by a simple deposit 
of deeds, but that such security may be made to extend 
to all further advances either by a parol agreement at 
the time, or by a similar agreement when the further 
advances are made; and in this respect an equitable 
mortgage by deposit of deeds has an advantage over 
an actual legal mortgage, for the latter will not cover 
further advances unless there is an express provision 
for the purpose in the deed creating the charge (o). 
Express agree- To include, however, future advances, there must be 
an express agreement for the purpose, and a similar 
agreement is also necessaiy to include even monies due 
at the time of the deposit, if the security were given for 
the purpose of obtaining credit, or to secure future ad- 

(o) Ex parte Hooper, 1 Mer. 7. 
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vances. Thug in Mountford v. Scott {p)y where a bill ^<nintford y. 
was filed to establish an equitable mortgage upon a 
lease, and a solicitor who was examined^ as well on the 
part of the depositor as of the depositee, proved that on 
the occasion of his being instructed to prepare an 
underlease of the premises in question, the depositor 
informed him that he had left the lease in the hands of 
the plaintiff, for the purpose of obtaining credit there- 
on, and that the plaintiff, after it had been so left with 
him, had viewed the premises, and had declared that 
the messuage erected thereon was not, in the shape of 
security, worth one shilling, and that he would not give 
the depositor any credit whatever upon the lease, or 
the premises thereby demised. The solicitor also de- 
posed that the depositor at the same time declared to 
him that he had never given or agreed to give to the 
plaintiff any security whatever, except a promissory 
note for 130L for goods which he had had of the 
plaintiff some time previously to his leaving the lease 
with the plaintiff; and that the occasion of his having 
left the lease with the plaintiff was in consequence of 
his having, some time after he had given the promis- 
sory note, applied to the plaintiff for some timber to 
cany on and complete some buildings, when the plain- 
tiff requested to know whether he would deposit any 
lease or deed as a security for such further credit. The 
Lord Chancellor (Eldon), in affirming the decree of the 
Vicc-Chancellor, who had dismissed the plaintiff's bill, 
said that the feet of a deposit of deeds being taken as 
evidence that the deposit was made for the purpose of 
securing money, was laid down by Lord Thurlow upon 
the notion that the deposit could be made for no other 

(p) 3 Mad, 34; Turn, & Russ. 274. 
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purpose; but that the whole tenor of all the cases was, 
that that doctrine was not to be carried further. The 
account which Gyles (the solicitor) gave of the transac- 
tion was that the lease was carried to the plaintiff, not 
for the purpose of being applied as a security for money 
advanced, but for the purpose of obtaining future credit, 
and it had never been held that if deeds were carried 
to a man for the purpose of obtaining credit from him, 
he had a lien upon them for what was due to him in 
respect of monies theretofore advanced. 

The same point was determined in JEx parte Mar^ 
tin (q), in which case the usual petition in bankruptcy 
was presented by an equitable mortgagee by deposit of 
deeds without a memorandum, and the petitioner con- 
tended that the deposit was to secure past as well as 
future advances; but the bankrupt filed an aflSidavit 
stating that the deposit was to secure the then present 
and fixture advances only, and not bygone advances. 
The Chief Judge said, that as the bankrupt denied that 
the deposit was to secure prior advances, the petitioner 
must clearly prove the contrary before the Court could 
decide in his favour. The undisputed fact of the de- 
posit of the deed was in itself evidence of an intent to 
give the depositee a lien thereon to some extent; when 
there was a memorandum, this extent was thereby de- 
fined ; when there was not, the petitioner must supply 
the proof as to that by other means; if he were so neg- 
ligent as to take no memorandum he must suffer. 
And Rose, J. said, that the petitioner and his witness 
made out, no doubt, a strong case in his fiivour, but 
the bankrupt denied the statement to be true. The 



(q) 2 Mont. & A. 243 ; 4 Dea. U Ch. 457 ; see £r parte Skinner, 1 Dea. 
&Cb.403. 
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Court did not declare the petitioner's statement to be 
untrue, but proceeded upon this general proposition, 
namely, that no person was entitled to the declaration 
of the Court in his favour, as an equitable mortgagee, 
against the adverse affidavit of the bankrupt, where he 
had DO memorandum; so that when a party took a de- 
posit for previous advances without a memorandum to 
prove that fact, he placed himself at the mercy of the 
bankrupt. The gist of the cases, said his Honour, was 
not the narrative of the parties, but the intent at the 
moment of the deposit. If a deposit were clearly con- 
nected with subsequent advances, it was stronger or 
weaker according to the circumstances, but the mere 
fact of a previous debt and a subsequent deposit, and 
then other advances, was very weak evidence that it 
was intended to secure the previous debt; indeed, it was 
by itself rather evidence the other way. 

It seems however that if the affidavits of a petition- Inquiry direct- 
ing equitable mortgagee, and his mortgagor, who has 
become bankrupt, be directly opposed to each other, or 
if the evidence respecting the deposit be conflicting, 
the Court will direct an inquiry (r). 

As a solicitor cannot take a security for future costs, Equitable mort- 
so neither can he take an equitable mortgage for bills 
not delivered at the time of the deposit (s). 

Should the deposit be intended to cover future ad- Advantage of 
vances, not only by the original members of a firm for gage, 
whose security the deposit was made, but also by any 
new partners who may be subsequently introduced, the 

(r) Ex parte Mountf&rd, 14 Ves. Reg. Lib. 1826; Ei parte Laing, 2 

606. See Ex parte Barnes, re Strat- Mont. & A. 381 ; Ex parte Wahe, S 

ton, 6 Jur. 655. Mont. & A. 329. 

(s) Ex parte Bovill, re Evans, 
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memorandum of depoBit should clearly etpresft such an 
object, although the Court will receive parol evidence 
for the purpose of showing the intention of the parties. 
Thus in Ex parte Kenringtanif), Lord Eldon said^ that 
understanding alone, unless in a fair sense amounting 
to agreement, would not do, and in the case before 
him no two of their agreements would admit the same 
construction. His opinion however was, that if upon 
the affidavit and examination taken together, aided by 
the extreme probahility of^their intention^ he could col- 
lect that what was originally deposited for one purpose 
should be held as deposited also for the other, with re- 
ference to the demand of the subsequent partners, that 
though by parol would be sufficient. 

So in Ex parte Oakes, re Wbrters^u), where a 
deposit of title deeds having been made with certain 
bankers to secure a running account, and six years 
afterwards one of the firm died, and a new partner was 
introduced, it was held, that as the running account 
continued and fresh advances were made for five years 
afterwards, the deposit should be considered as a secu- 
rity for all advances made by the new firm, although 
there was no express recognition by the depositor for 
that purpose. 



Section III. 

Of the Deeds or Muniments of Title to be deposited. 

What deeds Whether it is necessary that the whole of the title 

necessary to be , 

deposited. deeds should be included in the deposit, or whether the 

(t) 2 Ves. & B. 86. 

(u) 2 Mod. Dea. & D. 2363 see also Ex parte Barnes, 6 Jurist, 652. 
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delivery of a portion only, and what portion, will be 
deemed sufficient, is not distinctly settled, but, from the 
general bearing of the cases in which the point has 
arisen, it may be considered as partly determined that 
where an equitable mortgage is created by delivery of 
deeds, and the party creating it represents the deeds 
delivered to be all the deeds relating to the estate, the 
security will be effectual against the owner of the estate 
and all claiming under him. This was intimated in 
Ex parte WethereU{x), before referred to, in which Ex parte 
case it appeared that J. 8. and his son, G. S., being ^^^^^'^* 
indebted to the petitioners, who were bankers at Dur- 
ham, gave their bond dated the 5th of July, 1800, and 
by indentures of the same date agreed to give further 
security for 2500/. then due to the petitioners, and 
farther advances, covenanting that certain premises 
mentioned in the schedule should be a security accord- 
ingly, and some securities were also assigned to the 
petitioners. In October, 1802, the balance having 
increased to 5000/., and the petitioner applying for 
further security, S. and his son agreed to deposit the 
title deeds of an estate called the Milnshouses, of which 
the son was seised in fee, as an additional security, and 
accordingly a bundle of deeds was sent to the banking- 
house of the petitioners, represented to be the title deeds 
of that estate, which the petitioners put up without 
examination ; but it was afterwards discovered that the 
deeds deposited as the title deeds of the Milnshouses 
estate related only to a moiety of the estate, and were 
only a part of the title deeds : the others were taken 
possession of by the assignees. The petition prayed in 
the usual form that the debt of the petitioners might be 
(x) 11 Ves. 398. 

d2 
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considered a charge on the Milnshouses estate, as well 
as the other estates, and for a sale. The son, on his 
examination, stated that one of the petitioners in con- 
versation expressed a wish to have a regular mortgage 
of the Milnshouses and the other estates, stating that 
the title deeds were in their hands, and that he in 
answer expressed a wish that there should be a regular 
mortgage, but that, on mentioning the subject to his 
father, the latter said that the petitioners were unreason- 
able, and had security enough. A memorandum was 
also produced, written by G. S. intituled, " A Schedule 
of the Annual Value of the Property of J. S. and Son, 
given in security to Messrs. M. & Co." in which the 
Milnshouses' estate was included. The Lord Chan- 
cellor (Eldon) said : *' Under all the circumstances of 
this case, there is sufficient evidence in writing (and 
that is the ground upon which my decision stands) to 
raise an equitable mortgage of the whole of these 
estates. It is very well, though it has not been long 
settled, that if there has been a delivery of deeds, that 
in this Court amounts to an equitable mortgage ; and 
the possession of the deeds is, if no other purpose is 
shown, evidence of an agreement that the estate itself 
shall be a security. 

" It has never yet been decided how far it is neces- 
sary to deliver all the title deeds, or whether that would 
not be taken to be a sufficient deposit which could be 
taken upon looking at the instrument to amount to 
evidence that the estate was meant to be a security. 
The representation of the son in writing is, that he in- 
serted the Milnshouses' estate with the particulars of 
the other property in mortgage to the bankers; an 
original paper in his own handwriting, intituled, ^ A 
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Schedule of the Annual Value of the Property of John 
Starforth and Son, given in security' to the Bank, stating 
the Milnshouses and the other estates: not a moiety, 
but the entirety. Then is it more satisfactory to go 
upon the effect of the deposit of the deeds, though all 
that related to that passed in parol, or to say, that 
under the hand of the party it appears that the mean- 
ing of the deposit of such of the deeds as were deposited 
was tQ create a security upon the whole ? The evidence 
is quite suflSicient to attach a security on the whole 
estate." 

But in Ex parte Pearse and Prothero, in the matter EsparuPtarte. 
of Price (y), where Price, a bankrupt, being indebted 
to Pearse in a sum of 420/. agreed to secure the pay- 
ment of it by a mortgage upon a freehold house, and, 
afterwards, sent all the title deeds relating to such 
house, except the immediate conveyance to himself, to 
Pearse, to enable him to prepare a mortgage, and sub- 
sequently deposited with Prothero the immediate con- 
veyance as a security for a debt due to Prothero, and 
promised to send him the other title deeds, the Lord 
Chancellor (Eldon) determined, on a joint petition pre- 
sented by Pearse and Prothero for a sale of the estate, 
and application of the produce towards the discharge of 
their respective debts, that neither the one nor the 
other had an equitable mortgage, his Lordship observ- 
ing that how far the assignees could get the deeds from 
them was another matter; but it was enough to say 
that it was not the intention of the one that he should 
have a mortgage till an actual one was executed to 
him, and that the other was not to have an equitable 
mortgage till he got possession of the whole of the 

(y) 1 Buck, 625. 
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deeds. It is, however, to be obflerved, with reference 
to the case last referred to, that the grounds upon which 
Lord Eldon decided were that the intention of the parties 
was not fulfilled, and that, therefore, there was no com- 
plete contract with either ; and this distinction appears 
to have been taken in a recent case before the Court of 
Review, where it was held that the deposit even of a 
schedule of deeds was sufficient to create an equitable 
mortgage as against the assignees of a bankrupt, it 
having been clearly proved that an advance had been 
made upon the understanding and agreement that the 
deeds comprised in the schedule were deposited (z). In 
that case it appeared that the depositors, who had be- 
come bankrupt, applied to the depositees for a loan of 
16,000/., representing that they were entitled to certain 
securities of the value of 36,540/., which they oflPered 
to deposit with the petitioners as a security, and also 
to give their joint promissory note as a further security. 
The proposal having been agreed to, the bankrupts sent 
to the depositees a list or schedule of the several secu- 
rities, purporting to be a list of twelve parcels of deeds 
relating to twelve different estates, accompanied by a 
letter, in which the bankrupts stated that they had in- 
closed the particulars of certain deeds of property which 
they had deposited with the depositees as a security for 
their note. With the list, the bankrupts also sent the 
key of a box, which was stated to contain the several 
securities, and on the receipt of this list and the pro- 
missory note the 15,000/. were advanced, and within a 
week afterwards the depositees received the box con- 
taining the securities. Upon opening the box it was 



(%) Ex parte Arkim^ght, 3 M. D. & B. 129. See also Hales v. Van 
Berchem, 2 Vera. 618. 
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found to contain twelve several parcels or bundles, 
numbered so as to correspond with the several numbers 
specified in the list, each bundle containing securities 
and documents relating to the several subjects men- 
tioned imder the corresponding numbers in the list. 
On the depositors becoming bankrupt a petition was 
presented by the depositees, pmying for the usual de- 
claration and direction as in the case of an equitable 
mortgagee, and that the assignees might be ordered to 
deliver to the petitioners all deeds and documents in their 
possession relating to the property in question. It ap- 
peared in evidence that the bundle of deeds, numbered 
eight in the list or schedule transmitted from the bank- 
rupts to the petitioners, only included one deed relating 
to one of the estates mortgaged, which was an old paid 
off mortgage ; and that at the time of the deposit all the 
other title deeds relating to that property, including all 
the modem deeds and the conveyances by which the 
bankrupts became interested in the estate, were in the 
possession of the bankrupts' solicitor, who claimed a 
lien on them for the payment of their law charges ; and 
that the assignees had, after the bankruptcy, obtained 
possession of such deeds by satisfying such lien. The 
Chief Judge (Sir K. Bruce) said he considered the 
letter and the schedule taken together to amount to 
an equitable charge on the property in question. 



Section IV. 
Of a Hepmt of Deeds tp prepare a legal Mortgage, 
A question of considerable importance has arisen in Autlioritie« 
the construction of tbes^ securities, upon which the ^°° **^^*°^* 
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authorities are so conflicting as to leave the law re- 
specting it in a state of great doubt and perplexity. 
This question is, whether a deposit of deeds for the pur- 
pose of preparing a legal mortgage constitutes a good 
equitable mortgage ? — and it is not a little singular that 
Lord Thurlow, who was the oijginal propounder of the 
doctrine establishing equitable mortgages by deposit of 
deeds, should have determined this question in the ne- 
gative, while Lord Eldon, who invariably expressed the 
most decided objection to the recognition of these secu- 
rities, should have taken, as he did, a more enlarged 
view, and held that the intention being sufficiently 
shown by the purpose for which the deeds were deli- 
vered when a legal mortgage was to be prepared, there 
should be no distinction between a deposit for the 
avowed purpose of having a security prepared, and a 
deposit intended to operate as an immediate security. 

The first case upon this point since the decision of 
Lord Thurlow in Russel v. Russel appears to be that of 
^J^l* JEr parte Bulteel^a), in which a petition was presented 

by Messrs. Bulteel and Co., who were bankers, praying 
to have certain ships and also certain real estate be- 
longing to the bankrupts sold, and the produce applied 
towards the discharge of their debt against the bankrupts, 
and that they might be at liberty to prove the remainder 
under the commission, insisting that the transactions 
mentioned in the petition amounted to a mortgage of 
such ships and real estate respectively. From the state- 
ments admitted between the parties, it appeared that the 
bankrupts, being indebted to Messrs. Bulteel & Co. in 
considerable sums of money, sent the bills of sale of 
certain vessels to them, for securing a portion of those 

(a) 2 Cox, 243. 
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sumsy and also the title deeds of an estate belonging to 
one of the bankrupts, for the purpose of having a mort- 
gage prepared to secure another portion. Messrs. Bui* 
teel & Co. delivered the deeds to a solicitor, who had 
been agreed upon by both parties to prepare the mort- 
gage, which was accordyigly prepared and engrossed^ 
but before the execution of it the commission against 
the bankrupts was issued. The Lord Chancellor (Thur- 
low), after referring to a question that had arisen re- 
specting the validity of the bills of sale, said, that as to 
the real estate the case did not come within the rule 
which had been established in that Court, viz., that the 
deposit of title deeds as a security for money should be 
taken as a mortgage, for that there the deeds were not 
deposited expressly as a pledge for securing any parti- 
cular sum, but were delivered to an attorney for the 
purpose of enabling him to prepare a security, which 
was to be afterwards executed; but the bankruptcy 
intervening prevented that transaction being effected. 

The next case in which this point was brought under 
the consideration of the Court is Norris v. Wilkin8on{b)^ Norrit v. Wil- 
and in that Lord Thurlow's view was confirmed. The *"*^"' 
bill was filed by the creditors of James Wilkinson, a 
bankrupt, and his deceased father, who had carried on 
business as dyers, claiming the benefit of a security upon 
real estates, by a deposit of the title deeds under these 
circumstances : James Thompson by his deposition 
stated, that in May, 1803, he was employed as an at- 
torney by the plaintiffs on their own account, and as 
agents for Mackintosh & Co. in America, to obtain 
security from the Wilkinsons for debts of above 300Z. 
due to Norris & Co., and above lOOOZ. due to Mackin- 

(6) 12 Ves. 192. 
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toBh k Co., for articles supplied to the Wilkinsons in 
their trade, with directions if neither payment nor the 
security could be obtained, to send for writs by the post 
of that day; that he went to Leeds, where the Wilkin- 
sons lived, with a letter requiring the security for the 
said debts then due, and any other debts which might 
become due to the plaintiffs, upon their estates at Leeds, 
proposing that Matthew Wilkinson should have power 
reserved by such security to raise 1600/, to be preferred 
to the plaintiff's security. James Wilkinson, coming to 
the deponent at the inn, represented that his father was 
much indisposed and could not be seen, and took the 
letter away to consult his father, the deponent observing 
that if his father was incUned to give the security re- 
quired, the deponent would want the title deeds of the 
estate. James Wilkinson soon returned, bringing with 
him and delivering to the deponent the title deeds and 
a plan of the estate, at the same time saying, that as 
the balances. due to the plaintiff Norris as agent for the 
one house, and as partner in the other, were so very 
considerable, it was only right he should be made easy; 
and that Matthew Wilkinson desired the deponent to 
prepare such security as Noitis had required, and added 
that it would have been more convenient for his father 
to have raised 15002. upon a mortgage of the premises 
previous to giving Norris the security ; but if he could 
not wait, a power must be reserved for that purpose, 
to have priority of the security to the plaintiffs. The 
deeds and plan were left in the custody of the depo- 
nent by James Wilkinson, for the express purpose of 
enabling the deponent to prepare the security ; and he 
told Wilkinson that when securities of that nature were 
given, it was usual that the title deeds should be left 
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with the person to whom the security was given, and 
therefore he should give them into the hands of Norris ' 
to be kept with the intended mortgage, to which James 
Wilkinson made no objection, and the deponent ac- 
cordingly took them away ; that the deponent did not 
recollect James Wilkinson saying in terms, that he or 
his father did agree to the deposit of the deeds as a se- 
curity, but it was perfectly understood between the de- 
ponent and James Wilkinson, previous to the latter 
going to consult his father, that in case he agreed to 
give the security required, Norris would expect to have 
the possession of the original title deeds as well as the 
proposed security, and the deponent understood James 
Wilkinson brought them for that purpose, and as in- 
structions to prepare the deeds as a security from. The 
deponent farther stated that in July, 1803, and about a 
week before the death of Matthew Wilkinson, the de- 
ponent offered to James Wilkinson, to be executed by 
him and his father, a conveyance to secure the several 
debts then due, and which might become due from the 
Wilkinsons to the respective firms of the plaintiffs, in 
respect of articles to be sold in the way of their trade ; 
James Wilkinson, having expressed his approbation of 
the deed and appointed two o'clock for the execution, 
took it away for the purpose of having it looked over by 
his attorney, and returned at the time appointed for the 
execution without it, saying his father was so extremely 
and alarmingly ill that he could not trouble him on the 
subject of the security at that time, but requesting the 
deponent to inform Norris he might make himself per- 
fectly easy, for if his father recovered he (James Wil- 
kinson) was sure his father would execute the same 
deeds of security, and he (James Wilkipson) would bring 
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them over to Norris himself without loss of time, and in 
case of his father's death he (James) would immediately 
give Norris the security required, in order to make him 
easy. 

The death of Matthew Wilkinson following immedi- 
ately the deed was not executed. 

The defendant, James Wilkinson, by his answer 
denied that the deeds were delivered to Thompson for 
the purposes stated by the plaintiffs, and insisted that 
the only purpose for which he delivered them and the 
inducement held out was merely to furnish instructions 
for the mortgage security for the loan, which Thompson 
assured him there was great probability of obtaining ; 
and if that should fail, then as instructions for preparing 
a conditional security to the plaintiffs, with a proviso to 
enable Wilkinson to raise 1600/. elsewhere, and not to 
give a security for the said debts in the first instance. 

The Master of the Rolls (Sir William Grant), after 
referring to the unsatisfactory nature of the decisions 
which held the deposit of deeds to constitute a mort^ 
gage, and reviewing the grounds of those decisions, 
stated, that notwithstanding he felt himself bound to 
follow them as far as they had gone, yet he felt no dis- 
Inference strong position to go beyond them. Where the deposit was 
advanced^at the ^^^^ ^^ ^^^ same time that money was advanced, there 
timeof depoRit. ^^g jj^jg ^q be supplied with reference to the nature of 
the agreement. It was obvious that the purpose of the 
deposit must be to secure the repayment of the money. 
The connexion was not so direct between a debt ante- 
cedently due and a subsequent deposit, nor was the 
inference so plain. But what was the kind of case then 
before the Court ? There were persons in trade deal- 
ing with each other on credit ; some debts were due, 
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some contracted, but the tenn of payment not yet 
arrived ; new dealings might every day give rise to new 
debts ; under those circumstances what was to be ga- 
thered from the mere fact of a deposit of deeds, sup- 
posing the transaction to be of that nature? Was the 
deposit to be a security only for the debt due, or also 
for the debt contracted ? The plaintiffs said they were 
to have a security for every thing due or to grow due ; 
the defendants contended that it never was in contem- 
plation to give a security for more than the sum of 
which the term of payment had previously elapsed. 

As he was of opinion that this was not a case of a 
deposit of deeds, he was relieved from the necessity of 
considering how far he should have been bound by 
former decisions to proceed upon parol testimony in a 
case circumstanced as that was. It was clear, that 
those deeds, if voluntarily delivered at all, were not 
delivered by way of deposit in the sense in which that 
word has been used in the cases, ue. as a present and 
immediate security , but were delivered only for the pur- 
pose of enabling the attorney to draw the mortgage, 
which it was alleged Wilkinson, the father, had agreed to 
give. Passing by all the objections made to Thompson's 
testimony, and all consideration of the particulars in 
which it was contradicted by the deposition of Wilkin- 
son, and taking it exactly as it stood, it did in every 
part of it prove what he had stated with respect to the 
purpose for which the deeds were put into his hands. 
In all the cases that had been referred to, the deeds 
were delivered by way of deposit; such deposit was 
indeed held to imply an obligation to execute a legal 
conveyance whenever it should be required, but the 
primary intention was to execute an immediate pledge, 
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with an implied engagement to do all that might be 
necessary to render the pledge effectual for its purpose. 
But in that case there was no intention to put the 
deeds into pledge. That was not the thing which any 
of the parties had in contemplation. All that was 
alleged was, that Wilkinson had undertaken to execute 
a mortgage when a mortgage should be prepared, and 
it was admitted that the delivery of the deeds was to 
be made only a step towards its preparation. Could 
the accident of the death of the intended mortgagor 
give to such deUvery an effect which originally it was 
not intended to have? His Honour then referred to the 
cases of Brisick v. Manners^ and Ex parte Coming y in 
the latter of which he said the question did not arise, 
and stated, that it having been intimated that there 
had been cases in which the effect of a deposit had 
been given to a delivery of deeds made for the mere 
purpose of having a mortgage drawn, he would give 
the counsel an opportunity of looking for such cases, 
but if none could be produced, he must hold that the 
plaintiffs had no Hen on the estates in question. The 
cause stood over for several months, when it was again 
brought on, and the plaintiffs* counsel, admitting they 
could find no authority, the decree was taken in accord- 
ance with his Honour's judgment (c). 

Opposed to these decisions are, first, the judgment 

of the Master of the Rolls (Sir Lloyd Kenyon) in Edge 

Edgev.Wor- V. Worthing ton {d), and secondly, that of Lord Eldon 

thtngton. jj^ Ex parte Bruce (e). The circumstances stated in the 

first of these two cases were as follow : — The plaintiff, 

(c) See also the observation of (d) I Cos, 211. 
Richards, C. B., in The King v. (e) 1 Rose, 374. 

Benson, cited^G Price, 467. 
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Amelia Edge, being entitled to a considerable legacy, 
payable by Bullock, as e)cecutor of her grandfather, 
pressed for payment. Bullock, on the 9th of April, 
1782, agreed with Chippindall, the plaintiff's attorney, 
to give a mortgage on a house in Manchester, and pro- 
mised to send the title deeds to Chippindall, to enable 
him to prepare a mortgage. The next day, Bullock 
Called and left the deeds with a clerk of Chippindall. 
The mortgage was accordingly prepared, and on the 
18th of the same month actually executed by Bullock, 
together with a bond. In June, 1782, a commission of 
bankruptcy issued against Bullock, and the defendants, 
who were chosen assignees, proceeded to sell the pro- 
perty, insisting that at the time of the delivery of the 
deeds to Chippindall, or, at all events, at the time the 
mortgage was executed, Bullock had committed an act 
of bankruptcy. The bill prayed a foreclosure in the 
usual way, but in case it should appear that Bullock 
had committed any act of bankruptcy prior to the exe- 
cution of the mortgage, then that it might be declared 
that by virtue of the deposit of the title deeds the 
plaintiff was entitled to have a mortgage ; and that the 
defendants might execute a good and sufficient mort- 
gage of the premises accordingly. The Master of the 
HoUs, in giving judgment, said, it was perhaps to be 
lamented that the strict line of the Statute of Frauds 
had ever been departed from, but it was then too late 
to alter the decisions in that respect. People had con- 
ducted themselves on the faith of the exceptions which 
had been made to the statute, and, amongst others, 
that of depositing deeds was an excepted case. The 
cases had decided that the Court was to infer an agree- 
ment from the deposit of the deeds, and that the party 
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SO depositing ought to go on to execute such agreement^ 
and that such a deposit constituted a lien on the pro- 
perty. It had been supposed that the present case fell 
short of the decided cases, but it seemed to him to be 
a stronger case. The circumstance of the deeds being 
deposited left the Court to infer the agreement, or to 
admit parol evidence of the actual agreement. Then 
the parol evidence proved the actual agreement. Chip- 
pindall had from time to time applied for a mortgage ; 
on the 9th of April his proposal was acceded to, and 
the creditor promised to make him a mortgage and to 
send the deeds to the attorney for that purpose. When 
the deeds were sent, the agreement was so far per- 
formed, and they could not be obtained back, but on 
payment of the money. 

His Honour first pronounced the common decree that 
the master should take an account of principal and 
interest, &c., but afterwards, in order to avoid the effect 
at law of an act of bankruptcy between the 9th of April 
and the date of the mortgage, added a declaration that 
the transaction of the 9th of April amounted to a valid 
agreement to execute a mortgage. 
Ex parte Bruce, In £x parte Bruce (/), a petition was presented by a 
person claiming as equitable mortgagee for sale of an 
estate, the deeds of which were in his hands ; but it 
appeared that such deeds were delivered to him not as 
security, but in order that a legal mortgage might be 
prepared. The depositor having become bankrupt, the 
petition was opposed by the assignees, but the Lord 
Chancellor made the order as prayed, observing that 
the principle of equitable mortgages was that the 
deposit of the deeds was evidence of the agreement, but 

(/•)! Rose, 374, 
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if they were deposited for the express purpose of pre* 

paring the security of a legal mortgage^ that was stronger 

than an implied intention. This decision was followed 

in the more recent case of Hockley v. Bantock{g), HoekUiiY. 

where certain executors agreed to give one of several 

residuary legatees, as a security for his share, a legal 

mortgage of real estate, part of the testator's assets, 

and for the purpose of having the mortgage prepared, 

they delivered the title deeds to his agents ; it was held 

that the plaintiffs were entitled to a declaration that as 

against the executors they had an equitable lien on the 

house for the sum which should be found due to them 

to the extent of 800/. And in Keysy. William (h), K^is^.WiU 

the Lord Chief Baron (Abinger) said, that if it were 

necessary to decide the specific point, he should say, 

that an agreement to grant a mortgage for money 

already advanced and a deposit of deeds for the purpose 

of preparing a mortgage, was in itself an equitable 

mortgage by deposit. 

It must, however, be stated, that the judgments of 
Lord Eldon on this point are not quite reconcilable, 
for in JEx parte Hooper (i), as we have seen, where an 
engagement was made to execute a further mortgage 
as soon as a new lease, for which the proposed mort* 
gagor was in treaty, should be obtained, his Lordship 
intimated his opinion that such an engagement was a 
contract for conveyance and not for deposit, and there- 
fore could not be considered as an equitable mortgage. 
There is certainly a distinction in that case which may 
in some measure account for this opinion, inasmuch as 
the old lease of the property in question had actually 

(g) 1 Ross. 141. (i) i Mer. 7. 

\h) 3 Yo. & Col. 62. 
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been afisigned by way of mortgage^ and it is settled 
beyond dispute that a further debt cannot be tacked to 
a legal mortgage, but no such distinction is to be found 
in the more recent case of Ex parte Pearse and 
Protheroe (A), in which it will be recollected his Lord- 
ship held, that a deliveiy of part of the title-deeds of 
an estate for the purpose of preparing a legal mortgage 
was not a good equitable mortgage, upon the ground 
that it wcu not the intention of the parties that a mart" 
gaffe should be created till an actual one was executed. 

It may be remarked that, besides the cases referred 
to upon this point, there was also one of Brander v* 
Soles (/), and another of Brizich v. Manners (m), de- 
cided by Lord Hardwicke, in both of which it was held, 
that a delivery of deeds for the purpose of preparing a 
mortgage, did not give the proposed mortgagee an 
equitable mortgage; but as both these cases were 
before the decision of LordThurlow in Russel v. Mussel, 
they are not entitled to the same attention as the sub- 
sequent authorities. 
Distinction In alluding to the cases of JEx parte Bruce, and 

and agreement* Edge V. Worthington, Mr. Coventry, in his last edition 
to deliver deeds, ^f j^,. p^^ell's work on mortgages, makes the following 
apposite remarks:— "In these cases it is easy to dis- 
cover a want of due attention to the distinction between 
a deposit as an immediate pledge of the very deeds, 
and a delivery of them in conformity to an agreement, 
which, being supported by parol only, is not binding, 
though partly performed ; and there is a very essential 
and palpable difference between a deposit in the present 
acceptation of the word, and an agreement accompanied 

(fe) 1 Buck, 627. (m) 9 Mod. 284. 

(/) Prec.Ch,376. 



BT DBPOSIT OF TTTLB DBBDS, 61 

with a deliyery of deeds in part performance, in which 
latter instance the previous agreement explains the 
purpose for which the deeds were deUvered, and rebuts 
the presumed contract^ which would otherwise arise, 
that the deeds were handed over with a view to present 
security" («). 

On the whole, however, it may be considered pro- 
bable, from the greater favour shown by Courts of 
Equity of late years towards these securities, that 
should the point be again submitted for decision, the 
views of the judges in Ex parte Bruce and Kejfs ▼• 
WiUiafns will be adopted. 

Another question somewhat analogous has arisen Defective 
with respect to the rights of the grantee of an annuity, ■'"'*'**y 
to whom a conveyance had been made for the purpose 
of securing his annuity of certain property, the deeds 
relating to which were handed to him on the execution 
of the annuity; but the deed was void for want of enrol- 
ment. On the bankruptcy of the grantor of the annuity, 
the grantee petitioned the Court for leave to prove the 
value of the annuity under the bankruptcy, and insisted 
also on his right to an equitable mortgage by the 
deposit of the deeds ; but the Court only gave him 
leave to prove, without prejudice to his filing a bill to 
establish his claim as equitable mortgagee. Lord Ex parte 
Eldon said the case had been compared, and he had "^ 
endeavoured ineffectually to follow that, to a deposit 
of deeds until a mortgage ; but unless there was some 
consequence flowing from fraud, that gave the equitable 
title to the annuity a character as a contract for a 
deposit of deeds until the grant and a memorial regis- 

(n) Powell 00 Mortgage!, by Coventrjr, eth edit. vol. 2, p. 1056. 

e2 
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tered, it was difficult to assimilate the cases. If the 
annuitant chose to file a bill^ he would give him the full 
benefit of that species of proceeding; and if he had the 
deeds in his hands, the assignees would have great 
difficulty to get them from him : but his claim as an 
equitable mortgagee was very diffisrent(o). 
Annuitant end- It has been held, however, that an annuity creditor, 
mortgage"*** who has also an equitable mortgage, may avail himself 
of it {p); but in cases of bankruptcy the Court first 
orders a reference to the Commissioner to ascertain 
whether there is a valid security (j). 



Section V, 

Of the Transfer of an Equitable Mortgage by Deposit of 
Deeds. 

It is well established that the depositee may at any 
time transfer his interest to another, and his delivery 
of the deeds will entitle such other party to all the 
remedies he himself had ; but although the party to 
whom the deeds may be so transferred be a creditor of 
the owner of the estate, he will not be enabled, by thus 
getting possession of the deeds, to claim any further 
security upon them than the amount due to the original 
Deeds should depositee (r). It appears also that, in order to protect 
depositw/^" a creditor who pays off the original debt, secured upon 
the deeds, against the consequences of bankruptcy on 

(o) E« 'parte Wright^ 19 Yes. & D. 540. 
255 ; 1 Rose, 308. (r) Ex parte Smith, 1 Ves. & B. 

(p) Ex parte Price, B\iqV, 221, 518. See also Ho6ton y. Mellond, 

(q) Ex parte Stuart, 2 Mont. D. 2 Moo. & Rob. 342. 
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the part of the depositor^ it is necessary that the pay* 
ment by him should be to the party holding the deeds^ 
and that such party should hand them over to the cre- 
ditor hunself ; for if the money be paid to the depositor 
for the purpose of discharging the amount secured, and 
he himself pay off the charge, and afterwards deliver 
the deeds to the creditor making the subsequent 
advance, such new deposit will be subject to any act of 
bankruptcy committed by the depositor previous to the 
last delivery of the deeds, although the original de- 
positee would not have been affected by it (s). 

Thus in the case of Ex parte Combe (^), where a peti- Er parte Combe* 
tion was presented for the sale of certain leasehold pre- 
mises belonging to a bankrupt, the deeds of which were 
first deposited with Messrs. Meux & Co., whose mort- 
gage was paid off by Messrs. Combe & Co., and the 
deeds delivered to them; the depositor afterwards be- 
came bankrupt, and the act of bankruptcy upon which 
the commission issued was committed before the deeds 
were delivered to Combe & Co.; but it did not clearly 
appear whether the deeds were delivered by Meux & 
Co. to Combe & Co. or to the bankrupt, and by him to 
Combe & Co.; the Lord Chancellor (Eldon) said, "The 
question is, whether I am to consider Meux & Co. as 
the agents of the bankrupts, and the petitioners as 

(s) By 2 & 3 Vict, c* 29, s. 1, all with such bankrupt had not, at the 

contracts, dealings and transactions time of such contract, &c., notice of 

bj and with any bankrupt, really any prior act of bankruptcy ; so that, 

and bimd fide made and entered into in considering questions of this de- 

before the date and issuing of the scripiion, the issuing the fiat must 

fiat, are declared valid notwithstand- now be substituted for the act of 

ing any prior act of bankruptcy, pro- bankruptcy, 
vided the person or persons so dealing (t) 1 Rose> 268. 
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dealing with them for an assignment of their security. 
The justice of the case is certainly in that yiew of it; 
but there is no doctrine to be more carefully watched 
than that of lien on deposits. Mr. Combe has unfortu- 
nately taken a deposit from Morgan^ instead of an assign- 
ment from Meux k Co, Can you carry your rights farther 
on a deposit of deeds than on an actual mortgage? 
Suppose a mortgage, and nobody a party to it but the 
bankrupt, could you have claimed to have been in a 
better situation, and can you take this deposit against 
the recital in the defeasance otherwise than a mort* 
gager 

But if it should appear that the contract for the de- 
posit, although nominally with the bankrupt, and com- 
pleted through him, was virtually with a third party, 
the Court will not deprive the depositee of his lien in 
order to give the bankrupt's assignees the benefit of it. 

Meux ^. Smith, This was determined in the recent cases of Meux v. 

Seagery. Smith, g^.^^ ^^^ g^^^ ^ Smith{t), and as the decision in 

those cases is of great importance to all holders of 
equitable securities, it may be desirable to state the 
facts of those cases at some length. They were as 
follow: — a publican being about to purchase the lease 
of a public house, applied to the plaintiffs, who were 
brewers and distillers, trading under separate firms, for a 
loan to enable him to complete his purchase, and they 
each agreed to advance him 1000/. on having the lease 
deposited with them jointly as security. It appeared 
from the statements in the pleadings that it is the 
custom, upon the sale of a public house from one oeCu« 
pying tenant to another, for the purchaser, if he have 

(0 I Moo. D. & D. 39a; 11 Sim, 410—431. 
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not sufficient money to complete the purchase, to apply 
for assistance to the brewers and distillers who are to 
supply the house, and if the latter accede to the appli- 
cation, they do so by giving cheques directly to the 
yendor at the time of purchase, payable at their place 
of business for the amount agreed to be advanced. 
Upon receipt of the cheques the vendor delivers directly 
to the brewers the title deeds including the purchase 
deeds, which are retained till the money is repaid, a 
memorandum being also signed at the same time by 
the purchaser, whereby he agrees that the deeds shall 
be retained as a security for the sums advanced, and 
those which may become due from him to the brewers 
and distillers. Upon the cheques being presented by 
the vendor, tfac^ are written off any debts that may be 
due from him to the brewer or distiller. This course 
was pursued in the case under consideration, and the 
money was advanced, and the lease deposited, accom-^ 
panied with a memorandum signed by the bankrupt in 
the following terms: — ^'Memorandum. I have this day 
deposited with Sir Henry Meux & Co. the lease of the 
Dolphin public house, Whitechapel Road, for securing 
on demand the repayment to them of the sum of 
1000/., and to Messrs. Seager, Evans and Co. the sum 
of 1000/. now respectively lent and advanced by them 
to me with interest thereon respectively at 61. per cent, 
per annum from the date hereof, and also for securing 
unto the said Sir Henry Meux and Co., and Messrs. 
Ses^er, Evans & Co. respectively, or the partners for 
the time being constituting their respective firms, the 
payment of all such other debts and sums of money as 
^laU at any time hereafter become due and owing from 
me to the partners for the time beii^ constituting th6 
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said firms respectively, for goods sold and money lent, 
or upon any other account whatsoever; and I undertake 
and agree, on demand, and at my own costs, to execute 
unto Sir Henry Meux & Co., and Messrs. Seager, Evans 
& Co., or the partners for the time being constituting the 
said respective firms,or to such person or persons as they 
shall direct, an underlease of the premises comprised in 
the said lease so deposited as aforesaid for such term as 
they shall respectively think fit, not extending to the 
whole term for which I hold the same, such underlease 
to be granted at the yearly rent of a peppercorn, by way 
of mortgage for securing the payment of the monies and 
interest so intended to be secured as aforesaid, and 
with such powers of sale and such powers of giving re- 
ceipts and discharges to purchasers and other clauses 
and provisions incident thereto as the said Sir Henry 
Meux & Co., and Messrs. Seager, Evans & Co., or the 
partners for the time being constituting their respective 
firms as aforesaid, may think fit; and I declare that 
the said Sir Henry Meux & Co. and Messrs. Seager, 
Evans & Co. respectively, or such partners for the time 
being as aforesaid, shall be entitled to and have a lien 
upon the said lease so deposited as aforesaid, but not 
an assignment of the whole of my term and interest 
therein, until the whole of the monies and interest in- 
tended to be secured as aforesaid shall be fully paid 
and satisfied; and lastly, for the considerations afore- 
said, I hereby undertake and agree, so long as I shall 
be indebted upon the security aforesaid, not to make 
or execute any transfer, assignment, or other disposi- 
tions, either absolutely or conditionally, of the legal 
estate of or in the said premises or in any part thereof 
to any other person than the said Sir Henry Meux fc 
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Co. and Messrs. Seager, Evans & C5o. or their respective 
firms for the time being." 

It turned out that the publican was an uncertifi- 
cated bankrupt, and on a subsequent sale by him of 
the lease his assignees came forward and claimed the 
whole produce, and refused to allow the sale to proceed, 
unless the purchase-money were paid to them. In 
order to prevent any sacrifice by a re-sale, it was 
i^reed between all parties that the purchase should be 
completed, and the purchase- money paid to the plain- 
tiffs without prejudice to the assignees' claim. This 
was accordingly done, and the assignees then brought 
an action to recover the amount, whereupon the plain- 
tiffs filed their bill for an injunction, and insisted upon 
having their lien satisfied in preference to any claim on 
the part of the assignees. A motion was then made 
before his Honour the Vice-Chancellor of England for 
an injunction, who granted the application, his Honour 
observing, that he thought the sole question was, whe- 
ther or not the lien which the brewers had was not co- 
existent with the commencement of the lease at law; 
and it seemed to him, upon the circumstances stated, 
that the very act which gave existence to the lease at 
law, viz. the delivery, was the act which constituted 
the deposit and lien. His Honour also added that it 
was quite consistent with the expression in the agree- 
ment (of deposit), " I have this day deposited the 
lease,'' that the transaction should be held to be one in 
which there never was any actual deposit by Albin (the 
publican), and which he had consented should proceed 
in such a form as to give a commencement to the lien 
by the deUvery of the lease. From this decision the 
defendants appealed to the late Lord Chancellor (Cot-^ 
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tenham), when the matter was again fiiUy discusaedy 
and his Honour's judgment affirmed* Lord Cottenham, 
however^ did not rest his judgment upon any assumed 
preference of the plaintiffs claims oyer that of the de- 
fendants, but rather upon the justice of allowing the 
plaintiffs to have their case disposed of in a Court of 
Equity, and of giving them there the opportunity of 
establishing their lien at the hearing of the cause. His 
Lordship said the question was, whether this nori of 
case might not be made out, that previously to the 
completion of the contract between Ghimey (the lessor) 
and the bankrupt, there was a contemplated contract 
between the uncertificated bankrupt and Meux k Co., 
by which it was agreed, that although the uncertifi- 
cated bankrupt was to take a lease in his name, yet 
that the lease so taken in his name was, to the extent 
of the money advanced, to be for the benefit of Meux 
k Co. and the distillers. It might be that such a case 
might be made out, for it appeared not only from the 
memorandum itself but from the facts, that this party 
had not the money to pay for the lease, and the plain- 
tiffs ought therefore to have an opportunity, if they 
could, of making out such a case. His Lordship also 
stated it had been said that the actioo at law would 
try the equity, but it was not clear that such would be 
the case, and it was not the course of that court to 
send, or rather to permit, a question of equitaUe lien 
upon deposit of deeds under a contract in writing to be 
adjudicated upon in an action for money Imd and re- 
ceived. The injunction was therefore retained^ and 
subsequently the cause came on to be heard befiire his 
Honour the Vice-Chancellor of England, when his 
Honour^ aftar stating the mode ia whieh the d^Kisit 
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was effected, said, the mode of dealing was the same in 
effect as if Messrs, Meuz and Seager had advanced 
1000/. each to Albin; and so the parties understood iU 
Then Gumey executed the underlease; and whether he 
first sealed it and then deUvered it to the clerk of 
Messrs. Meux's solicitors, or said, ^* I seal and detiver 
this as my act and deed/' and then delivered it to the 
clerk, appeared to be unimportant, because it was all 
one transaction; and it appeared to his H<mour that 
the creation of the legal estate was simultaneous with 
the creation of the equitable Ken of the brewers. His 
Honour added, that he did not think the mere terms of 
the memorandum, which was aaly given as part of the 
transaction, ought to have the effect of defeating the 
whole of the case, but they were to be taken rather in 
aid of the case, and though the matter might be par- 
tially misrepresented, the substance of the memoran- 
dum tallied with the rest of the evidence; and his 
(^imon, therefore, was that Messrs. Meux and Messrs. 
Seager had in th^ different suits established th^ 
right to have the equitabe lien which Was created by 
means of the deposit. 

These cases have certainly carried the doctrine far- 
ther than any previous decisions, and may have the 
e£fect of confirming many equitable charges previously 
considered doubtful, for it will be observed that not 
only was the lease granted direct to the bankrupt, but 
the deposit note expressly declared the security to be 
made by him. 

From the intimation given by Lord Eldon, in the 
case of Expearte Coming (u), it would appear to have 
been his Lordship's opinion that deeds might be depo- 

(«) 9 Ves. lu 
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sited in the hands of a third person for the purpose of 
securing a sum of money due to another ; but in Ex 
Exftaru Whit' parte Whithread{x) it was clearly held, that an advance 
?I* ' made by a third party at the time the original advance 

cannot be se- for securing which the deeds were deposited was also 
sit. ^ ^^ made, could not be deemed an equitable mortgage; 
although it was proved that the lease was intended to 
be held as a security for both the advances. From the 
facts stated in that case, it appeared that in 1808 the 
lease of a public house was deposited with the petitioner 
Whitbread as a collateral security for 1000/. lent to the 
lessee on his promissory note, and a subsequent advance 
of 100/. in January, 1810 ; and that in November, 1811, 
the lessee became bankrupt ; whereupon a petition was 
presented by Whitbread, praying the usual order for a 
sale, and for leave to prove for the deficiency. A simi- 
lar claim was made by another creditor, a distiller, 
upon an affidavit that the deposit of the lease with 
Whitbread was as a security for the other debt also ; 
and Lord Eldon, after disposing of Whitbread's claim 
in the manner before stated (y), said, that no case had 
gone to this extent that the deposit should be held for 
the benefit of another, giving an interest in the estate 
to a third person. This case had occurred ; a person 
with whom deeds were deposited having advanced no- 
thing, could not be the person who was to have an 
interest in the estate, and where there had been a deal- 
ing with the estate by a third person, who had made 
an advance, by connecting that dealing with the only 
advance by that person, the deposit had been held a 
security for him. With regard to the debt of the dis- 
tiller, his Lordship added, he believed in a moral view 

(*) 19 Ves. 211. (y) Page 29, ante. 
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jnstice was not done to him, and that he ought to have 
the interest he claimed; but the statute bound him, 
and he was bound to say that statute must not be 
repealed by him farther than it had been hitherto re- 
pealed by his predecessors, to whose authority he sub« 
mitted. 

♦ 

Section VI. 

Of the General Rights and Remedies of an Equitable 
Mortgagee by Deposit of Deeds. 

It has not been distinctly settled whether an equita^ Form ofdacree. 
ble mortgagee, who institutes a suit for the purpose of 
giying effect to bis security, is entitled to a decree for 
sale, or only for conveyance. In Paine v. Smith (2), Patne ▼. Smith, 
in answer to the plaintiff's application for an order 
for sale, it was objected that an equitable mortgagee 
must obtain a decree for a legal mortgage, before 
he could realize his security ; but the Master of the 
Rolls (Sir John Leach) said, that if the contract be- 
tween the plaintiff and the defendant had been that 
the deeds should be deposited as a security until a legal 
mortgage could be prepared, there would be ground for 
the argument of the defendant, but there being a gene- 
ral equitable charge upon the property, the plaintiff 
was entitled to a sale for satisfaction of that charge. 
This decision, however, does not appear to have been 
followed, and in a subsequent case (a) the Vice-Chan- 
cellor of England declared it to be manifestly wrong. 

In Parker v. Homejield(Jb\ Lord Cottenham, then Farktr^. 

Master of the Rolls, reviewed the several authorities J***H/?*'*^* 

Decree must be 
bearing upon the subject, and came to the conclusion for a coDTey« 

ance. 
(s) 2M7I.&K.417. 
(a) BroeklekuTit v. Jnwp, 7 Sim. 442. (h) 2 Myl. & K. 420. 
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that the decree must be for a conveyance. His Lord- 
ship saidy that the remedy should^ as nearly as possible, 
correspond with that to which legal mortgages are enti- 
tled, and he particularly referred to the decree in Newton 
V. Aldous, stated to have been penned by Lord Eldon 
himself, which contained the usual direction for taking 
an account of the principal and interest due as in the 
case of a legal mortgage, with a declaration that in 
default of payment of the principal, interest and costs, 
by the time limited by the decree, the plaintiff would 
be entitled to the mortgaged hereditaments free from 
all right and equity of redemption, and to have an ab- 
solute conveyance thereof accordingly, A similar decree 
Ball I.Harris, was made in Batty. HarrUic), heard first before the 
Vice-Chancellor of England, and afterwards on appeal 
before Lord Cottenham, when the Vice-Chancellor's 
judgment was affirmed. 

Still it must be admitted that authorities are not 
wanting where decrees have been made for a sale(d), 
and in Mr. Seton's work on Decrees (e), he gives two 
forms of decrees in a suit instituted by an equitable 
mortgagee, the first being a decree for conveyance and 
foreclosure, and the second for a sale ; but it will be 
observed, that the decree for a sale, of which Mr. Seton 
gives the form, relates to an equitable mortgage of lease- 
hold property, and this may serve to explain why a sale 
has been sometimes ordered instead of a conveyance, 
for the Court might not think it just to render the 
equitable mortgagee liable to the rents and covenants 
in a lease, and, therefore, where the property is lease- 
hold, directs a sale. 



Where sale 
directed. 



(c) 8 Sim. 497; 4Myl.&Cr.264. 

(d) Russel ▼. Ru$sel, 1 Bro. C. C. 
269) Meiu v. Fime, cit 2 Myl. & 



K. 422 ; Spring v. Allen, ibid. 
(e) Setou on Pecreea, 179, 180. 
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Should the legal egtate be in the crowoi the Court Nonk oflagtl 
has no jurisdiction to decree a sale. This was deter- ^^j^ ^ 
mined in Hodge and others v. Attomey-GeneraHf), Hodge w.AtUfr- 
where the title deeds of a leasehold estate were depo- ^''^f'^^'^'* 
sited with certain bankers for securing the balance of a 
running account, and the depositor was subsequently 
convicted of felony. On a bill filed by the bankers 
against the Attomey*Greneral for a sale of the property, 
the Court said, the only decree which could be made 
was to declare that the plaintiffs were equitable mort- 
gagees of the property in respect of their lien, and to 
direct the Master to take an account of what was due 
to the plaintiffs on account of their lien, and then to 
decree that they should hold possession of the property 
until their lien should be satisfied. 

If the equitable mortgagor be dead, it seems that Death of roort- 
the mortgagee is entitled to have the estate sold, and 
the proceeds applied in payment of his debt, and to 
stand as a creditor for the balance, if any, on the general 
assets of the mortgagor(^). So also if a suit be insti-* 
tuted for the administration of the mortgagor's estate, 
a mortgagee, who has a bond as well as an equitable 
mortgage, is at liberty to make use of both securities, 
that is, to prove his bond debt to the full extent with 
the other creditors, and to realize his mortgage in the 
usual manner; but if he have only an equitable mort- 
gage, and is therefore obliged to come to a Court of 
Equity for the sale of his security, he must realize that 
first, and then prove for the balance (A). 

(/) 3 Yo. & Col. 342. 209. See alio Grtmiwood v. Taylor, 

(g) Brocklehurst ▼. Jetsop, 7 Sim. I Ross. kMy\, 185 ; Maton ▼. Bogg, 

436. 2Myl.&Cr.443j Ponyv.BorJcer, 

(h) Row6 V. Young, 4 Yo. & Col. 13 Ves. 205. 
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IVhen infant not The 11 Geo. 4 & 1 Will. 4, c. 46, s. 10, having taken 

entitled to a day. ^way the right of the parol to demur, it has been held 

that where a bill is filed by an equitable mortgagee, for 

a sale of the mortgaged property, and a decree for sale 

is obtained, an infant heir, who is defendant to the suit, 

is not entitled to the usual allowance of six months, 

after he comes of age, to show cause against the decree, 

although he would still be allowed a day if the decree 

were for a foreclosure instead of a sale(i). 

Mortgagor en- But in any case, it is conceived, that where an equit- 

months^to re- ^^^^ mortgagee has to apply to a Court of Equity for 

deem. ^jj^ purpose of realizing his security, the mortgagor, by 

analogy to the case of a legal mortgage, is allowed six 

months to redeem (i). 

Equitable mort- An equitable mortgagee is entitled to any increased 

to ucreased interest which the depositor may subsequently acquire in 

'^ZT °^ "'^'^' ^^® ^^^^^ deposited (I). Thus, where the purchaser of an 

Es parte Bisdee. equity of redemption in premises subject to a mortgage 

term, deposited the purchase deed as a security, and 

afterwards paid off the mortgage, and took a surrender 

of the term, retaining the deed of surrender in his own 

possession, and became bankrupt ; it was held that the 

lien created by the deposit extended to the whole estate 

free from incumbrances (w). And so where other deeds 

deposited at the same time, and forming part of the same 

security, related to an undivided share belonging to the 

bankrupt in other property, and between the times of 

the deposit and the bankruptcy the entirety of a certain 

portion of the property was conveyed to the bankrupt 

(0 SchoUJield v. Heajield, 7 Sim. & Col. 730. 

669 ; Miller's Ord. Cane. p. 229. (I) Chissum v. Dewes^ 5 Rnss. 29. 

(k) Parker v. HouseJUld, 2 Myl. (m) Ex parte Bisdee, I M. D. & 

& K. 419 J Thorp v. Garttide, 2 Yo. D. 333. 
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in lieu of his undivided share, he paying 100/. for 
equality of division, it was held that the lien affected 
the portion conveyed to the bankrupt, and that the 
assignees had no claim in respect of the 100/. (n) 

Again, where a bankrupt having a mortgage term Ei parte 
deposited the mortgage deed with a party by way of * ' 
equitable mortgage, and afterwards purchased the equity 
of redemption, it was held that the mortgagee was en- 
titled to sell the whole of the bankrupt's interest (o). 
He is also entitled, on the sale of a lease being decreed, Chiuum ▼. 
to the whole of the purchase-money, whether arising 
from the value of the goodwill, or the value of the lease 
independently of goodwill (p). 

If the lessee of a reversionary term deposit his lease. Reversionary 
and afterwards purchase the prior term and create an Ex parte Whit- 
equitable mortgage upon that, the prior term will not ^^'"^' 
merge in the reversion, but both equitable mortgages 
will be effectual (q). 

Fixtures of whatever description, and although Fixtures, 
erected for the purposes of trade and removable as 
between landlord and tenant, are included in an equit- 
able morl^age; nor does the fact of their not being 
specified in the deeds deposited, or the memorandum of 
deposit, make any difference. Thus in Ex parte Broad- Ex parte Broad- 
wood (r), where a deposit was made of the lease of cer- ^ 
tain warehouses and workshops, and it appeared that 
subsequently to the grant of a lease a steam engine 
and other fixtures had been erected, and that some 
portion of the machinery had been affixed subsequently 

(n) Ex parte BUdee, 1 Moa. D. (q) Ex parte Whitbread, 2 M. D. 

& D. 333. & D. 415. 

(o) Ex parte Tuffnell, 1 Mont. & (r) 1 Mont. D. & D. 631. See 

A. 620 ; 4 Dea. & Cb. 29. also Ex parU Lloyd, 3 Dea. & Ch. 

( p) ChUsum V. Dewes, 5 Ross. 29. 765. 
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Furniture. 



Rents and 
profits. 



to the date of the equitable mortgage ; the Court held 
that the equitable mortgagee's lien extended to the 
whole. But furniture has been held not to be included 
in an equitable mortgage of a house, unless specified in 
the memorandum of deposit^ although the deeds de- 
posited conveyed both house and furniture (s). 

It was at one time doubtful whether an equitable 
mortgagee, who applied for an order for sale, was en- 
titled to the rents and profits of the estate until sold (t), 
but in several recent cases a receiver has been ap- 
pointed (ti), and the general practice in the Court of 
Review now is, to declare an equitable mortgagee en- 
titled to the rents from the date of the order of sale (ar). 
His giving notice to the tenants to pay the rent to him 
does not entitle him to the rents before the order for 
sale (y) ; but where (the bankrupt having absconded) 
an equitable mortgagee takes possession, he is entitled 
to the rents and profits before the order for sale, and 
from the time of his entry {z). The deposit, indeed, is 
a sufficient authority to an equitable mortgagee to re- 
ceive the rents, and when once they are received they 
cannot be taken from him (a) ; but if the depositor be- 
come bankrupt, and the equitable mortgagee suffer the 



(s) Ex parte Hunt, 1 M. D. & 
D. 139. 

(t) Ex parte Bignold, 2 Gl. & J. 
273 ; Ex parte Alexander , ibid,215, 

(u) Aberdeen v. Chitty, 3 Yo. & 
Col. 379 ; Holmes v. Bell, 2 Beav. 
298. See also Shakel v. Duke of 
Marlborough, 4 Mad. 463 ; Curling 
V. Lord Leycester, 19 Ves. 633; 
Seton on Decrees, 179. 

(*) El parte Bignold, 2 Gl. & 
J. 273 } 2 M. & A. 16; Ear parte 
Burrell, 3 Mont. & A. 439. See 
also Ex parte Barnes re Medley, 3 



M. & A. 500 ; Ex parte Living, 2 
M. & A. 223 ; Ex parte Thorpe, 3 
M. & A. 441 ; Ex parU SeoU, 3 M. 
& A. 592. 

(y) Ex parte Scott, 3 Mont. & 
Ayr. 692 ; S. C. 3 Dea. 304 ; Ex 
parte Burrell, 3 Mont. & Ayr. 439. 

(i) Ex parte Bignold, 2 Mont. & 

A. 214. 

(a) Garry v. Sharratt, 10 Barn. 
& Cres. 717 ; Sumpter ▼. Cooper, 2 
Barn. & Ad. 223 ; 1 Mont. & A. 

B. L. by Koe & M. 265. 
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bankrapt's assignees to receive the rents, he oannot 
afterwards recover them (ft). 

If an equitable mortgagee enter into possession and sututa of limi- 
receive the rents of the mortgaged property, such re* 
ceipt is primA facie evidence of payment, either of prin* 
cipal or interest, so as to take the case out of the 
Statute of Limitations (c). 

On a bill being filed by an equitable mortgagee, the Receiver. 
Court will appoint a receiver before answer, if there is 
reason to apprehend the mortgagee will be in a worse 
situation if the appointment is delayed (cQ. 

In the event of the depositor becoming bankrupt, an Order for sale, 
order for sale cannot be obtained from the commis- 
sioner, but application must be made to the Court of 
Review, and should there be a memorandum of the de- 
posit in writing taken at the time the deposit was made, 
the depositee's costs will be allowed out of the estate, 
but not if the deposit was made without such a memo- 
randum (c). If the deposit be partly with and partly CoiU. 
without a memorandum, such costs as relate to the de- 
posit with a memorandum will only be allowed (/). 

In a recent case, however, it was held that a letter 
written some time after the deposit was made, in which 
the deposit was referred to, was a sufficient memoran- 
dum in writing to entitle the party to costs {g), 

(h) Ex parte Calwell, 1 Molloy, 3 ; Ex parte Warry, 19 Ves. 47? ; 

259 ; Ex parte Carlon, 3 M . & A. Ex parU Trew, 3 Madd. 372 ; Ex 

328. parte Sikes, Back, 349. See the 

(c) Brocklehurst v. Jessopp, 7 chapter on '* Bankruptcy/' poit, 
Sim. 443. But see 3 & 4 Will. 4, (/ ) Ex parte Thorpe, 3 M. & A. 
c. 27, s. 42. Du Vigur v. Lee, 2 441. 

Hare, 341. (g) Ex parte Bitdee, 1 Mod. D. 

(d) Aberdeen v. Chitty, 3 Yo. & & D. 333.. See also Ex parte Cor- 
Col. 379. lett, 1 M. D. & D. 689 ; Ex parte 

(e) Ex parte Brightens, 1 Swanst. Twining, ibid, 691. 

P 2 
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And with regard to the question of costs generally, 
it may be added, that under a bill for sale an equitable 
mortgagee will be allowed his costs, although there be 
no memorandum in writing (A). But where an equitable 
mortgagee incurred costs in an unsuccessful attempt to 
defend an action at law, which was brought by the 
holder of the legal estate to recover possession of the 
mortgaged premises, the Court refused to allow him 
such costs (i). Nor will he be allowed the costs of an 
action at law for the mortgage money (A), nor the costs 
incurred by him in defending an extent in aid (/). 
wh«n bill muftt Should the equity of redemption not be in the bank- 
rupt, a bill must be filed. This was held in a case 

Ex parte ^ ' 

Topham. where aflter a deposit the depositor contracted for the 

sale of the estate comprised in the deeds deposited to 
another person, and received the purchase-money, but 
did not execute a conveyance. He then became bank- 
rupt, and the depositee having presented a petition in 
the bankruptcy for the usual order of sale it was op- 
posed by the purchaser, who contended that no such 
order could be made, as there was an agreement for 
sale to him of the equity of redemption ; and the Vice- 
Chancellor (Sir T. Plumer) said it was a proper case 
for a bill, for that even in the case of a legal mortgage 
the commissioners were not authorized to order a sale, 
unless in cases where the bankrupt had in himself the 
equity of redemption (m). 

(h) ConneU v. Hardy, 3 Yo. & be considered more at large in the 

Col. 582 ; Queen v. Chambers, 4 Yo. chapter on " Bankruptcy/' post, 

& Col. 54. (k) Ex parU FUtcher, Mont. 454. 

(0 Dryden v. Frost, 3 Myl. & Cr. (I) Ex parte Stephens, 2 Mont. & 

670. The cases respecting the al- A. 31. 

lowance of cosU to a depositee will (m) Ex parU Topham, I Mad. 38. 
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In Casberd v. The Attomey^Oeneral^p) it was held, Cmtbtrd v. At^ 
that the right of an equitable mortgagee to the property ^|j*^-^«»«"'* 
included in his security, was superior to that of the g^agepreferradto 
crown claiming only a simple contract debt, deb?of tS***** 



Sbgtion VIL 
Of the Liabilities of Equitabk Mortgagees. 

Doubts were at one time entertained whether an Liability to i«nt 
equitable mortgagee of leasehold property would be '"^ ^^•"•n<»* 
held liable to the rent and covenants reserved by and 
contained in the lease, whether he had or had not 
taken possession of the mortgaged property ; and the 
decision in Flight v. Bentley, to which we shall pre- 
sently refer, seemed to establish this general liability ; 
but in more recent cases a different view has been 
taken, and it may now be considered as settled, that 
an equitable mortgagee of leaseholds, who has not 
taken possession, is not liable either to rent or cove- 
nants. 

The first case upon the subject is Luccu v. Camer-^ Lueat ▼. C0m«r. 
ford (y), where a bill had been filed by the executors -^^^ 
of a lessor against the depositee of a lease, for spe- 
cific performance of a covenant in the lease to rebuild 
houses upon the premises in the eleventh year of the 
term, which was a term of seventy-one years. The 
defendant, by his answer, admitted he was to perform 
the other covenants in the lease, but insisted he was 
not bound to rebuild. He had taken and continued in 

(p) a Price, 411 ; Daniel, 256. (g) 1 Vei. jun,236; 3Bio.C. 0.166. 
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po^emon. The Chancellor said it wag no matter whe- 
ther the defendant took the property as a pledge or as 
a purchase ; he could not take the estate and refuse 
the burthen^ and he must therefore take an assignment 
in order to enable the plaintiff to bring an action. As 
he had a title in equity to have a legal conveyance, he 
must consider him as having it, and then it was not in 
his election, but in the plaintiffs, to make him keep it 
and perform the covenants. 

Flight V. In Flight V. Bentley (r) a similar question arose ; 

BeniUy, ^^^ ^^ j^jjj p^^y^j ^jjat the defendants, who were 

equitable mortgagees of an underlease, might be de- 
creed to pay the rent and perform the covenants therein 
contained, and, if necessary, that a legal assignment, 
by way of mortgage, might be executed. In that case 
the defendants had not taken possession ; but the Vice- 
Chancellor said he was bound by the decision in Xicco^ 
y» Comerford^ and decreed in favour of the plaintiff. 
There seems, however, to have been some misappre^ 
hension as to the grounds upon which Flight v» Btntley 
was determined \ for upon the point being brought under 
Hoorei V. CAoat. the Vice-ChanceUor's consideration in a subsequent 
caso {s\ where it was also sought to make an equitable 
mortgagee, who had not taken possession, liable for 
rent and covenants, his Honour said he could not com-^ 
prehend how the decision in Flight v. Bentley came to 
be made, when the circumstances in that case were so 
widely different from those in Lucas v. Comerford, His 
Honour addtsd) that he understood the law to be, that if 
t^ lessee contracted to sell his lease, and another party 
contracted to purcheae it of him, it would be contrary to 
the established principles of a Court, either of law or 

(r) 7 SiiA. 149. (s) Moores v. Choai, 8 Sim. 508. 
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equity, to say that thereupon any right or equity arose 
to the landlord, either to compel the purchaser to take 
an assignment of the lease, or to compel the seller to 
assign it. No such case ever arose: for no equity 
could arise to the landlord to interfere, in consequence 
of such a contract between the lessee and the intended 
assignee. The depositary of a lease for securing a 
debt had a right to file a bill for a foreclosure, and to 
have the lease assigned to him, or, if he had an agree- 
ment for a sale, he might file a bill for a specific per- 
formance : but he was not bound to do either ; and, 
until he exercised his option, or took possession of the 
tenements comprised in the lease, he stood, to all intents 
and purposes, in the character of an entire stranger to 
the tenancy, and the landlord had no right whatever 
to interfere with him. 

The decision in Moores v. Choat has been followed 
in the case of Robinson v. Rosher {t), where a bill was Rohimon v. 
filed for the purpose of charging an equitable mort- ^' ^^' 
gagee under similar circumstances, and the Vice-Chan- 
cellor (Bruce) dismissed the bill. In delivering judg- 
ment, his Honour said the question was, whether, when 
an equitable interest had been acquired in leasehold 
property by a contract in the nature of an assignment, 
the landlord had a right, without more, to proceed in 
this Court against the assignee, as if he were his tenant. 
He was not aware of any principle of the Court which 
enabled him to do this. In the present case there was 
no circumstance, either of conduct or contract, as be- 
tween the owner of the fee and the party having the 
equitable interest in the lease, which could give the 
former a right to hold the latter liable to him in respect 

CO 1 Yo. & Col. 7. See Jenkins v. Fortman, 1 Keen, 435* 
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of the covenants in the lease. One might certainly 
imagine a case, in which a party haying the equitable 
interest in a lease might so conduct himself as to raise 
an equity against him as between himself and the 
landlord. But that was not so in the case before him* 
Taking pones- It will be remarked that in neither of the cases since 

sioo creates lia- 
bility. LucoB V. Comerford had possession been taken by the 

equitable mortgagee ; and from what was stated by the 

Court in Moores v. Choaty it may be inferred that when 

possession has been taken, an equitable mortgagee, by 

analogy to the case of a legal mortgagee who has an 

assignment (tt), would be held liable. 

(tt) Anon* Freem. 253 ; PiUdng- Haig v. Roman, 4 Bli. N. S. 380. 
Um V. ShalUr, 2 Vera. 374 ; Tra- But see Sparkes f . Smith, 2 Vera. 
kerne v. SadUr, 5 Bro. P. C. 179 ; 275. 
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CHAPTER III. 

OF THE EFFECT OF NOTICE WITH REGARD TO 
EQUITABLE MORTGAGES. 



Section 1. 

Of the different Kinds of Notice. 

The general rule with regard to the rights of equitable Equitable mort- 
mortgagees is, qui prior est tempore potior est jure, and SSfng*© date, 
so long as their securities remain purely equitable this 
rule prevails, the first in point of time being always 
preferred. But should any one of several equitable Eftct of legal 
incumbrancers obtain possession of, or the right to call 
for, the legal estate in the property in security, without 
having had notice at the time of advancing his money 
of the other incumbrances, then, however low down in 
the list he may be, his security immediately takes pre- 
cedence of all other equitable charges (a). Some doubt 
at one time existed, owing to certain observations that 
fell from Lord Eldon in Mackreth v. Symmons{]b\ whe- Markreth ?. 
ther this advantage could be obtained by an equitable ^'"""^*'* 
mortgagee who had notice of a prior charge before he 
got in the legal estate; but all question upon this 
point has been set at rest by the decision in Peacock v. 
Burtic). 

(a) Manh v. Ue, 1 Ch. Ca. 162 ; loughinf, 1 T. R. 755. 

lEdmund$ v. Povey, 1 Vera. 187; (6) 15 Ves. 335. 

Brae€ v. DueKas vf Marlborough, 2 (c) Cit. Coote OD Mortgagee, 

F.WroB.491; WilUmghby y. WiU App. p. 693. 
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Peaeoekv.Buru In that case A., the mortgagor, in March, 1810, ex- 
ecuted a mortgage in fee to C, who afterwards trans- 
ferred his mortgage to B., in whom the estate became 
vested, subject to redemption on payment of 7800/. and 
interest. In December, 1816, A. executed a further 
mortgage to S. for securing 2100/., notice of which was 
given shortly after its execution to B. B. afterwards 
advanced a further sum of 900/. to A, which he charged 
on the same property. In May, 1817, A. induced the 
plaintiff to advance him a sum of 12,000/. on having a 
transfer of B.'s mortgage^ and by indenture dated in 
May, 1817, in consideration of 8700/. paid by the 
plaintiff to B., and of 3300/. paid by him to A., the 
premises were conveyed to the plaintiff in fee subject to 
redemption on payment of 12,000/. and interest; and 
A. afterwards charged the property with two further 
sums of 1000/. and 800/. advanced to him by the 
plaintiff. On a reference to the master, it appeared 
that the estate was insuflScient to pay all these incum- 
brances, and a question was then raised, whether the 
plaintiff was entitled to a priority to the whole extent 
of his security, over the mortgage to S., or whether his 
priority was limited to the sum of 7812/. the amount 
due at the time S. gave notice of her security to B, 
The plaintiff insisted that he, having no notice of S.'s 
mortgage at the time he advanced his money, and pos- 
sessing the legal estate and the title deeds, was entitled 
to a priority for the whole of his advances over S.'s 
security, and the master reported in his favour. To this 
report S. took exceptions. The Master of the Rolls 
(Lord Cottenham) said, the question was whether a 
third mortgagee, who had adviu^iced a further sum to 
a mortgagor, without notice of a second mortgage, and 



WITH RBQARD TO BaiTITABLB MORTOAOES. 76 

obtained a conveyance of the legal estate from the first 
mortgagee, who had notice of the second mortgage, 
could obtain a priority over the second. It was proved 
in this case, that the second mortgagee gave notice to 
the first, but not to the third mortgagee, and the real 
question was whether he was or was not a purchaser 
fi^r valuable consideration without notice. It was said 
that though he had no personal notice, yet he was 
affected with the notice of the vendors, but the know- 
ledge of a vendor had never been held to bind a pur- 
chaser for valuable consideration without notice ; and 
against the application of the rule, there was no excep- 
tion. It was true, that in Mackreth v. Summons, Lord 
Eldon asked the question, was there any case where a 
third mortgagee had excluded the second, if the first 
mortgagee, when he conveyed to the third, knew of the 
second ; but the answer to the question pat by Lord 
Eldon was to be found in those various cases which 
had settled, that, up to the time of a decree, and pending 
a suit, a third mortgagee could buy up the first, and 
obtain a priority over the second; Marsh v. Lee, 2 
Ventr. 337 ; Brace v. Dutkess of Marlborough, 2 P. 
Wms. 494; JBefcAtcr v, Butler, 1 Eden, 623; Belthier 
r. Renhorthy 6 B. P. C. 292. It was clear that 
these cases furnished a decisive answer to Lord Eldon's 
question ; and, in fact, to give a third mortgagee, who 
had obtained a legal estate, a priority over the second, 
nothing further was necessary but that he advanced his 
money without notice of the second mortgage, and this 
priority might be obtained even during the pendency of 
a suit; the equities of the two parties being equal, this 
Court, on that account refused to interfere, not because 
he had a better, but because he had an equal right. 
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roent Yv^"^^ "^^^ priority given by the legal estate may also be 
prioiity. obtained either by the assignment of a term, or of a 

judgment whether satisfied or unsatisfied (e), and will 
enable the party who acquires it to tack any subsequent 
charge that he may have become possessed of, or any 
further advances he may have made, provided he had 
not notice of the intervening incumbrances at the time 
he made his further advances. It must, however, be 
borne in mind that want of notice is so essential an 
ingredient in his title, that if notice, either actual or 
constructive, can be brought home to him his priority 
Secus if notice, is no longer recognized (/). Nor is the latter doctrine 
confined to equitable mortgages, for although, as will be 
seen in the next chapter, an equitable incumbrance is at 
all times liable to be displaced by a legal mortgage, it 
being in the power of a mortgagor the next hour after 
he has deposited his deeds to execute a legal mortgage 
which shall have the priority, yet this disadvantage to 
the equitable mortgagee can only accrue where the legal 
mortgagee is wholly unaffected with notice of the prior 
equitable security {g). 

It becomes therefore important to determine in what 
manner and under what circumstances notice may be 
conveyed, and for this purpose we shall consider the 
subject under the divisions usually adopted, viz. actual 
or express, and implied or constructive notice. Many 
of the authorities to which we shall have occasion to 
refer will be found to relate to cases of purchase, but 



(e) Marsh V, Lee, 2 Ventr. 337; (g) Plumb v. Fluitt, 2 Anstr. 
Brace ▼. Duchess of Marlborough, 2 441 ,; Birch v. EUameSf 2 AdsU. 
P. Wins. 493. 427 ; Brace v. Duchess of Marl' 

(f) Brace v. Duchess of Marl' borough, supra, 
borough, 2 P. Wms. 496. 
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the principles inyolved in them apply equaUy to incum- 
brances^ whether legal or equitable. 

Actual notice, as the term imports, is where the com- Actual notice, 
munication of a fact is direct and positive ; but in order ^ ^^* 
to render it binding, the notice must be given by a 
person interested in the property, and in the course of 
the treaty for a purchase or incumbrance ; for although 
it may in some cases be prudent for a purchaser or in- 
cumbrancer to inquire into circumstances affecting the 
title to property agreed to be purchased or taken as 
security, in whatever way they may have reached him, 
yet it has been clearly settled that vague reports from 
strangers or persons not interested in the property will 
not affect his conscience (A) ; nor will he be bound by 
notice in a previous transaction which there is reason 
for believing he may have forgotten. Thus where land 
given to charitable uses was intended to be sold by act 
of parliament, and a bill was introduced into parlia- 
ment, in which the fact of its being charged with a 
charitable use was stated; but the bill did not pass, 
and the land was afterwards sold to one of the mem- 
bers of the House, who spoke in the debate on the 
bill, it was held that the notice thus obtained was not 
binding on the purchaser (i). 

Constructive notice is that knowledge which the Constructive 
Court presumes a purchaser or incumbrancer either 
must have acquired from the circumstances that came 
under his cognizance, or which he wilfully, or with a 
negligence amoupting almost to fraud, abstained from 
acquiring (A). 

(k) Sugd. V. & P. lOth edition, tan v. Royse, 2 Sch. & Lefr. 327; 

vol. iii. p. 452 ; Wildgoose v. W^y- Lowther v. Carlton, 2 Atk. 242. 

land, Goulds. 147, pi. 67. (k) Evam v. BickneU,6Ves. 191 ; 

(i) Sugd. V. & P. tupra ; Hamil- West v. Reid, 2 Hare, 257. 
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The rules for determining this species of notice are 
necessarily more expansive in their construction than 
those relating to actual notice ; but they have been so 
frequently under judicial consideration of late years, 
that the task of defining them is now comparatively 
easy. In a recent case before Vice-Chancellor Wigram, 
his Honour said, that the cases in which constructive 
notice had been established, resolved themselves into 
two classes : first, cases in which the party charged 
has had actual notice that the property in dispute was 
in fact charged, incumbered, or in some way affected, 
and the Court has thereupon bound him with construc- 
tive notice of facts and instruments, to a knowledge of 
which he would have been led by an inquiry after the 
charge, incumbrance or other circumstance affecting the 
property, of which he had actual notice ; and, secondly, 
cases in which the Court has been satisfied, from the 
evidence before it, that the party charged had de- 
signedly abstained from inquiry for the very purpose 
of avoiding notice. 

This division comprehends so fully and explains so 
clearly the whole doctrine of constructive notice, that 
we do not believe a better arrangement can be suggested 
for considering its effect, and we shall therefore refer to 
the authorities in illustration of the above propositions, 
according to the order in which they have been laid 
down in the case just referred to. 

We may, however, add, as was also suggested by his 
Honour, that the proposition of law upon which the 
former class of cases proceeds, is not that the party 
charged had notice of a fact or instrument which in 
truth related to the subject in dispute without bis 
knowing that such was the case, but that he had actual 
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notice that it did so relate. The proposition of law 
upon which: the second class of cases proceeds, is not 
that the party chained had incautiously neglected to 
make inquiries, bat that he had designedly abstained 
from such inquiries for the purpose of avoiding know- 
ledge, — a purpose, which, if proved, would clearly show 
that he had a suspicion of the truth, and a fraudulent 
determination not to learn it. If, in short, there is not 
actual notice that the property is in some way affected, 
and no fraudulent turning away from a knowledge of 
facts which the res gesta would suggest to a prudent 
mind ; if mere want of caution, as distinguished from Mere want of 
fraudulent and wilful blindness, is all that can be im- gjffi^"^"''' 
puted to the purchaser, there the doctrine of construc- 
tive notice will not apply ; there the purchaser will, in 
equity, be considered, as in fact he is, a bond fide pur- 
chaser without notice (/). 

We proceed then, to consider, first, the cases relating Notice from an- 
to notice of another charge or instrument from which ment/"^**' 
information might be obtained. 

In Ferrars v. Cherry and others (m), the defendant Ferrart v. 
Cherry had purchased from the plaintiffs father and ^^' 
mother the lands in question, which were conveyed to 
him in fee by deed and fine ; whereas by a settlement 
executed afiter marriage, in pursuance of articles made 
previously to the marriage, the estate was settled on 
the plaintiff's father for life, part to the mother for her 
jointure, with remainder to the first and other sons of 
the marriage in tail male. The defendant Cherry had 
notice of the settlement, which was delivered to him 
with the other writings relating to the estate ; but it 
did not appear that he had any notice of the articles, 
or that such articles were recited in the settlement. 
(0 1 Hare, 56. (•») 2 Vera. 383. 
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Femyhough, 



Dairiet v. Thih> 



On completing his purchase, the defendant had con- 
veyed to him a mortgage term, which was prior to the 
settlement, and entered, and afterwards sold the estate 
to Howland and Harwood, who were made defendants 
to the bill, and pleaded they were purchasers without 
notice. The plainti£f not being able to prove notice to 
the latter defendants, the bill as against them was dis- 
missed ; but as against the defendant Cherry a decree 
was made, whereby he was ordered to account for the 
consideration money for which he sold the estate, with 
interest from the decease of the plaintiff's father and 
mother, deducting the amount due on the mortgage 
made prior to the settlement, the Court observing, in 
answer to the objection that for aught that appeared 
on the settlement it was voluntary and fraudulent as 
against a purchaser, that the defendant ought to have 
inquired of the wife's relations^ who were parties to the 
deed, whether it was voluntary, or made pursuant to an 
agreement before marriage. 

So in Coppin v. Fernyhough («), where the question 
arose whether a mortgagee of a renewable lease must 
be deemed to have notice of a will, although no reference 
was made to it in the lease held by him in security, but 
that lease referred to the surrender of a former one, in 
which the lessee was styled a devisee, it was held that 
he must. And again in Davies v. Thomas (p), where a 
testator by his will, after stating that he had purchased 
certain hereditaments and premises which he afterwards 
devised, and that to enable him to complete such pur- 
chase, he had borrowed 91 IZ. from his brother, gave 
and devised all his lands and hereditaments to trustees 

(«) 2 Bro. C. C. 291. 

(o) 2 Y. & Col. 234 ; see also Jack$<m v. Row$,2 Sim. & Stu. 472. 
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upon trust to mortgage, or sell, and pay the 911/., and 
divide the produce of such sale between his wife and 
children; and the trustees sold, but instead of receiving 
the purchase money, took the bond of the purchaser, 
who afterwards, before the conveyance, covenanted to 
settle the premises agreed to be purchased, which he 
did after they had been conveyed to him ; it was deter- 
mined, against parties claiming under the settlement, — 
that as the trustee who conveyed was described as the 
surviving devisee in trust for sale under the will of the 
testator, and as in the settlement itself the will was 
distinctly referred to, there was sufficient notice to 
induce the parties to make the requisite inquiries, upon 
which being done, they would have found there was a 
lien on the estate for the residue of the purchase-money. 

With reference to recitals in a deed, it has been laid Noiice by rcci- 
down by Lord Redesdale(p), that if a man agrees to ^ *' 
purchase under limitations in a deed, which make it 
necessary upon that transaction for him to look into 
that deed, and that such deed contains recitals of judg- 
ments affecting the lands he has so agreed to purchase, he 
is bound by those Judgments ; for he had a right to see 
the whole deed under which he purchased, and there- 
fore must be taken to have seen the whole, and must 
consequently be presumed to have taken notice of 
everything contained in it affecting his purchase. 

And in the same case it was held that if an estate be Notice oa ex- 
subject to incumbrance, and be given by the owner in esiatest° 
consideration of another estate given to him, the latter 
estate is subject in equity to the incumbrances charged 
at law on the former, and a purchaser with notice of 

(p) Hamilton v. Royse, 2 Scho. & Lef. 327 ; see also Meriiw v 
JoUiffe, Ambl. 311. 

G 
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the tranaaptiou is liable to the incumbrauces, althopgh 
be bad not notice of them, it beiiig su^ciept that the 
purchaser^ by iiptice of tb^ deeds, bad ^Qtice of tbe 
equity, although ha Kad not notipe of the particul^,r 
iacumbraa<se. This, ^aid Lord Redesdale, was an equity 
of which every purchaser under a settlement romt bav^ 
notice ; for it is a clear rule that a man pannQt plaim 
under a deed, and avoid the deed $ be fnust submit to 
the whole, and he has notice of every thing of which 
the vendor had notiee, so far as concerns that deed. 

If, however, it can be shown that reasonable diligence 
would not have led to the discovery of an instrument of 
which a party denies having had any notice, he will 
not be bound by it (5). 
Jones V. Smith. This principle was acknowledged in the case of Jones 
V. Smith (r), before referred to ; the decision in which has 
since been affirmed on appeal. In that case Thomas 
Jones being seised in fee of certain messuages and 
farms in the county of Denbigh, by indentpre of mortr 
gage, dated the 16th of August, 1810, demised the same 
to Roger Jones for the term of five hundred years, sub^ 
ject to a proviso for cesser of the the term on payment 
of 800Z. and interest, After mesne assignments by 
way of farther charge, the premises, by indenture dated 
the 23d of October, 1817, became vested in Samuel 
Bennett for the residue of the term, to secure the re- 
payment of 2000Z. and interest. In the year 1819 
Thomas Jones died, having devised the premises to his 
son David Jones in fee, who by a settlement made on 
his marriage, dated the 31st of August, 1820, con- 
veyed the premises to the use of himself for life, with 



(q) Hamilton v. Royse, 2 Scho. 
&Lef.328. 



(r) 1 Hare, 44 j on appeal ^ 7 
Jar. 431 ; Leg. Obs. ?• xxvi. p. 57. 
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remaiader to trusteee to preserve, &c. with remainder, 
after securing a jointure to his wife, to the first and 
other sons of the marriage in tail, with remainder to 
himself in fee. The settlement also contained a 
power for David Jones to charge the property with 
20002. In the year 1823, 2060/. being due to Bennett 
for principal and interest, David Jones applied to 
lliomas Smith, an attorney of Cbesterj for an ad- 
vance of money on mortgage of the premises* which 
after some negociation Smith agreed to make, and by 
an indenture dated the 1st of November, 1823, made 
between Bennett of the first part, David Jones of the 
second part, and Smith of the third part, the premises 
were assigned to Smith for the remainder of the term 
of five hundred years, subject to redemption on pay- 
ment of 2800Z. and interest. Several other sums were 
subsequently advanced, the last of which was on the 
28th of February, 1824, when the sums advanced by 
Smith on the security of the premises amounted to 
4000/. It appeared that Smith was apprised of a 
settlement having been executed at or about the time 
of his first advance^ and expressed a wish to see it, but 
was told that it related only to the wife's property, and 
did not in any manner affect the premises taken by 
him in security ; and that he did not become acquainted 
with the contents of the settlement until some time in 
the year 1826, when David Jones applied to him for 
a further advance. On the 26th of September, 1829, 
by indenture made between David Jones and wife of 
the first part. Smith of the second part, and Thomas 
Parry of the the third part, which recited all the pre- 
ceding indentures, and that at the time of making the 
several advances the settlement was entirely suppressed 

g2 
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and kept from the knowledge of Smith, and that Jones 
had agreed to execute his power under the settlement 
for better securing 2000/., part of the 4000/., Jones, 
with the consent of his wife, demised the premises to 
Parry for the term of one thousand years, in trust for 
securing the 2000/. to Smith. David Jones died in 
February, 1836, and in November, 1838, a bill was 
filed by the plaintiff, who was the eldest son of the 
marriage, whereby he prayed that an account might be 
taken of what was due to the defendant Esther Smith, 
as the administratrix of Thomas Smith, at the time of 
David Jones's death, on the declaration that Thomas 
Smith, as having notice of the settlement, should stand 
as an incumbrancer to the extent of 2000/. only. The 
Vice- Chancellory in a very elaborate judgment, after 
reviewing all the authorities cited in the course of 
the argument, decided that Smith was a mortgagee 
without notice. His Honour said, that if Smith was 
affected with notice of the settlement it was with con- 
structive notice only, and, with reference to an argu- 
ment urged on behalf of the plaintiff, that notice to 
Smith that a settlement was executed was suflicient to 
put a prudent man upon inquiry as to its contents, 
and that if, instead of insisting upon the production of 
the settlement, Smith chose to rely upon the statement 
of the parties, he must submit to the consequences, if 
that statement was false, added, " the plaintiff's pro- 
position, which was read from the judgment of Mr. 
Baron Alderson in Whitbread v. Jordan (s), was this — 
that when a party, having knowledge of such facts as 
would lead any honest man, using ordinary caution, to 
make further inquiries, does not make, but, on the con* 

(s) 1 Yo. & Col. 328. 
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trary, studiously avoids makinff, such obvious luquiries, Avoiding in- 
he must be taken to have notice of those facts which, notice, 
if he had used such ordinary diligence, he would readily 
have ascertained." His Honour then observed upon the 
distinction between that case and the one under his 
consideration, and afterwards, in commenting upon the 
judgment of Mr. Baron Alderson, said, that the learned 
baron did not rest his judgment upon the vague and 
untenable ground, that mere want of caution, untainted 
by wilful blindness, to be accounted for only by a 
fraudulent purpose in the mortgagee, was sufficient to 
support his decree, but, pointedly and expressly, upon 
the mortgagee's having studiously avoided making the 
obvious inquiries which the facts of the case must 
have suggested " to any honest man using ordinary 
caution" (0* In conclusion his Honour said he was of 
opinion that the case could not be brought within the 
scope of the authorities which at once established and 
limited the cases to which the doctrine of constructive 
notice was applied, and after stating various reasons 
for determining that Smith had not wilfully abstained 
from making proper inquiries, and remarking upon the 
difference betwixt this case and Whitbread v. Jordan} 
where the security was taken for an antecedent debt, 
added — " if notice of the existence of a settlement, de- 
clared not to affect the husband's estate, is to put a 
purchaser upon inquiry only because it may by possi- 
bility affect it, how can the plaintiff stop short of the 
conclusion, that marriage alone should be constructive 
notice of any settlement that may have been executed ? 
And why, upon the same principle, should not every 
man who deals with his neighbour, without knowing he 

(t) Smith v. Jonet, 1 HarOj 65 j see also Borell v. Vann, 2 Hare, 452, 
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is married, be affected with notice of his marriage, and 
tbetice with notice of his marriage settlement (if any)* 
and thence with notice of the contents of the settle- 
ment? The basis of the plaintiiF's argument is this, 
that a purchaser is imperatively bound to inquire where- 
ever he has notice of a fact, which, by bare possJbihty, 
may affect the subject of his purchase. The affairs of 
mankind cannot be carried on with orditiary security, if 
a doctrine like that of constructive notice is to be t&^ 
fined upon until it is extended to cases like the present. 
I should myself incline to limit the cases to which the 
doctrine is applied, rather than to extend them, were it 
not that the principle upon which these cases are de- 
cided is sound in itself; and that it is better to carry 
out a sound principle to its just limits, even at the 
occasional expense of individual hardship, rather than 
render the law uncertain and fluctuating by arbitrarily 
refusing to apply an acknowledged principle to cases 
within its range^' (f). 
Distinction be- I* will be observed that the circumstance of the 
7^M and*T^wV ^^^^^^^^V *^ *^^ ubove case not being given for an ante- 
bread Y.Jordan, cedent debt was deemed an important feature in the 
case, and to have distinguished it in a material degree 
from the case of Whitbread v. Jordan. It is also 
deserving of attention, that although it was urged on 
the part of the plaintiff that as Smith was a solicitor, 
his conduct should be viewed with greater jealousy, his 
Honour said that undoubtedly, if he found a solicitor 
taking a security for an antecedent debt, or otherwise 
under suspicious circumstances, he should be disposed 
to consider his professional character an important cir- 

(t) Smith V. Jones, I Hare, 69, 70. 
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cuitidtaiice by which to bring the fitimess of bis conduct 
to a test, yet that he could not consider a solicitor as 
one of a class who would wantonly place his oitn pro- 
perty in jeopatdy. 

The above case has determined, that where a party 
has notice of a deed, but is at the same time positirely 
informed that such deed does not in any way relate to 
the property he is dealing with, he will not, by reason 
of his not having insisted upon its production, be 
deemed guilty of laches to an extent sufficient to charge 
him liirHh notice of its contents. If, on the! other band, 
he haVd notice ctf one insttdtfaent ^hidh reftts to others, 
by which the Hghts of third parties appear, dtid neglect 
to examine all the instruments referred to, he will riot 
be considered to have exercised due diligence to inform 
Wtrtself of ^h adversd title. This \Vas held in JBisco v. BUeo v. Earl of 
The JBarl of Banhutt/(u% ^here the Chancellor said, ^"*«'^- 
" they dould not have been Ignorant of the mortgage, 
and ought ixf hate seen that, arid that would have led 
them to the other deeds, in which, pursued from orie to 
ariother, the \*rhole case must have been discovered to 
them." 

So where a testatrix devised certain hereditamen<s to Maipat v. 
a trustee* upon trust to pay the rents to A. for life, and 
if there should be children of A. who should attain 
twerity-one, and be living at A.'s decease, the testatrix 
directed that the hereditaments should be sold and the 
iridney divided among therii : but if there were no such 
children, she devised the premises to her son in fee* 
Several yfeaf^ after the death of the testatrix a lease 
was granted of the premises by the trustee. A, and her 
husband, and the testatrix's son, in which it was recited 

(u) I Chan. Ca. 287 ; Hamilton v. Royse, 2 Scb. & Lefr. 327. 
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that the trustee was seised of the premises upon trust 
for the use and behoof of A. and her husband and the 
son, for such estates in possession, reversion, or re- 
mainder as they became entitled to after the decease of 
the testatrix. A. died leaving four children, who filed 
their bill to have the lease declared void, and it was 
held that the circumstances were such as to have ren- 
dered it incumbent on the lessee to make further 
inquiry; and that he must be considered as having 

Tayiifr v. 5(iA- had noticc of the title of A.'s children (x). In Taylor 
V. St%bbert{y) it was held that if a purchaser knows 
the estate purchased to be in the possession of tenants, 
he is bound to inquire into the estates the tenants 
have, and if upon being told that particular parts of the 
estate are in the possession of a tenant without any 
information as to his interest, which he takes for granted 
to be only a tenancy from year to year, he is bound by 
a lease held by the tenant ; and being deemed to have 
notice of the lease, he is also bound by the contents 
of it. 

Notice of lease. But although the rule is, that where a tenant is in 
possession of the premises, a purchaser or mortgagee 
has implied notice of the nature of his title, yet, if at 
the time of his purchase or mortgage, the tenant is not 
the original lessee, but merely holds under a derivative 
lease, and has no knowledge of the covenants contained 
in the original lease, it is not considered want of due 
diligence in the purchaser or mortgagee, so as to fix 
him with implied notice, if he does not pursue his 
inquiries through every derivative lessee, until he arrives 

(r) Malpat v. Acland, 3 Russ. Daniels v. Davison, 16 Ves. 250 — 
273. 263. 

(y) 2 Ves. jun. 440. See also 
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at the person eDtitled to the original lease, which can 
alone convey to him information of the covenants in 
such lease (z). Nor is the purchaser of a lease bound 
to take notice of all the circumstances under which the 
lessor derived his title (a). So also, if the lessor, who is 
entitled to a lien as the seller of the estate, has by the 
conveyance acknowledged the receipt of his purchase- 
money, he cannot bind a purchaser or incumbrancer by 
constructive notice of his lien, on account of his being 
in possession of the estate (&). 

We now propose to consider, secondly, those cases in 
which the Court has been satisfied from the evidence 
before it, that the party charged had designedly ab- 
stained from inquiry for the very purpose of avoiding 
notice. 

Where a party receives notice of an incumbrance of Eflect of ootice 
a particular description, and it turns out that a charge cha^*. *' 
has been created, though not of the description of which 
he had notice, he will be held to have notice of the 
charge actually subsisting. Thus in Taylor y. Baker (c), Taylor y. Baker. 
a bill was filed by a second mortgagee, who claimed to 
redeem the first mortgage, which had been assigned to 
the defendant, as the plaintiff alleged, with notice of his 
incumbrance. The bill stated that the property in 
question was conveyed to the plaintiff for securing his 
debt, subject to the first mortgage, which had been 
created by a term of 1000 years and a defeazible sur- 
render, (part of the property being copyhold), and that 
a similar conveyance was afterwards made to the defen- 

(0 Hanburyv.LUchfield,2UyU (b) White v. Wakefield, 7 Sim. 

&K.633. 401. 

(a) Attorney-General v. Back- (r) 5 Price, 306. See also irAit^ 

house, 17 Ves. 293. bread v. Jordan, 1 Y. & Col. 303, 
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dant ; but that, pending the treaty with the defendant 
and before his conveyance wag executed, the plaintifF^s 
attorney gave notice to the defendant's attorney of the 
mortgage to the plaintiff, and also gave notice to the 
first mortgagee not to allow the defendant to redeem, 
notwithstanding which, the first mortgagee executed ah 
assignment of the term vested in him to a trustee for 
the defendant, and the mortgagor had also surrendered 
the copyholds to him. The defendant by his answer 
denied being acquainted with the plaintiff's mortgage, 
but admitted that at the time of his tre'aty, the mdrt- 
gagof said he had gi'^in a judgment or ioarrant of 
attorney to the plaintiff for money bori'owed of him, 
but that he had no knowledge of the mortgage. The 
Court held that the defendant, having notice that sOme 
sort df security had passed from the mortgagor to the 
plaintiff, there was such notice of an existing prior 
incumbrance as shotild have put him on fttrther inquiry, 
fot that before the defendant had acquired the legal 
estate he knew that the plaintiff had in honest charge 
On the estates : and even had it beett but a judgment, it 
would still have be6ti a lien on the land, and therefore 
such notice of some species of prior incumbrance as 
would have bound the mortgagee, thefe being tio dif- 
ference in that case, in point ot law, \^hether it were a 
judgment or a mortgage, for that notice of one was 
equivalent to notice of the other, 

Agaifi, If thete are circumstances so unusual as to 
form a ground for suspicion and such sis ought to induce 
inquiry, a purchaser, or incumbrancer, may be charged 
with notice. This was determined in Kennedy v« 
Oreen{d), where a i^icitor had frauduleiitly obtained 

(d) 3 Myl. & K. 699. 
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from his client an assignment to himself of a mortgage, 
upon whieh he afterwards raised a sum of money, the 
client being induced to execute the assignment from a 
representation by the solicitor, that it was a deed for 
the purpose of making the money secured by the mort- 
gage more secure, and to compel punctuality on the 
part of the mortgagor in the payment of the interest. 
On production of the deed it appeared that the receipt 
for the mortgage money and the attestation were written 
on the deed in a rery unusual manner, and in a different 
part to that on which they are usually placed ; and the 
Court held these circumstances to be so suspicions thtit 
whoerer looked at the deed must bate conceived them 
to call for fririher inquiry, and if that Inquiry had been 
pursued the fitiud would have been discovered^ 

But although apparent fraud, and clear and nil- suspicion of 
doubted notice, form ptoper grcmnds for relief, mere ^^^^ 
suspicion of notice, though a strong suspicion, is not 
sufficient to justify the Court in breaking in upon an 
act of partiaHient (^). And it seems that the prepara^ Preparation of 
tion of a deed by a trustee trithout knowing whether it ^^50^1^'^^^ 
was ever executed, is not such a notice as will prevent 
him from acting in opposition to its contents (/). 

If an estate agreed to be purchased or mortgaged be Notice of 
in the possession of a tenant, the proposed purchaser at ^»a«»*'» "8*»*»- 
incumbrancer is bound to inquire whether such tenant 
has any and what interest in the estate, and if he 
neglect to do so he tvill be deemed to have notice of 
any rights or interest the tenant may have, even include 

(e) Hine v. Dodd, 2 Atk. 276 ; Sogd. V. & P. lOih ed. t. iii. p. 378. 
Irons ♦. KidtotU, cited 1 Vcs. sen. (J) Cothay V. Sydenham, 9 BfO. 

6£f ; Wyati y. BmiveH, l^Ven. 435 ; C. C. 991 . 
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Ni> Qotice if jng a Contract for purchase of the estate (g). But if 
vacant. the possessioD be vacant the rule no longer applies, as 

it is not necessary to make inquiry of any tenant or 
occupier who may have recently been in possession (A). 
Nor will a purchaser or mortgagee, without notice, be 
affected by the mere circumstance of the vendor having 
been out of possession for many years (i). 
Notice of Whether a purchaser or mortgagee of an estate 

charges by will. • . , .. , n tt i t 

devised, subject to the payment of debts and legacies, 
is deemed to have notice of the charges upon the 
estate, and is therefore bound to see to the application 
of his purchase or mortgage money, is not clearly 
settled. In WatkiTis v. Cheek (k), where a testator 
charged his real estate with the payment of two lega- 
cies, and, subject to the payment of his debts, gave all 
his real and personal estate to his wife, the Vice-Chan- 
cellor (Sir John Leach) said, " This real estate being 
primarily charged with the debts of the testator, the 
mortgagee was not bound to look to the satisfaction of 
the legacies. As a general principle this proposition 
cannot be questioned. So a mortgagee or purchaser 
from the executor of a part of the personal property of 
the testator has a right to infer that the executor is in 
the mortgage or sale acting fairly in the execution of 
his duty, and is not bound to inquire as to debts or 
legacies ; but if the nature of the transaction affords 
intrinsic evidence that the executor in the mortgage or 
sale is not acting in the execution of his duty, but is 

(g) Taylor v. Stibhert, 2 Yes. (•) Oiwith v. Plummer, Bac. Ab. 

jun. 440; Daniels ?. Davison, 16 tit. Mortgage (£.), s. 3; 5. C. 2 

Yes. 249 ; 17 Yes. 432 ; AlUn v. Yern. 636. 

Anthony, I Mer. 282. (k) 2 Sim. & Stu. 205. See also 

{h) Miles V Langley, 1 Ross. & Braithwaitey, Britain, 1 Keen, 206. 
Myl.39; 2 Russ. & M. 626. 
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committing a breach of trusty as where the consideration 
of the mortgage or sale is a personal debt due from the 
executor to the mortgagee or purchaser, there such 
mortgagee or purchaser being a party to the breach of 
trust does not hold the property dischai^ed from the 
trusts, but equally subject to the payment of debts and 
l^acies as it would have been in the hands of the 
executor." 

But in Johnson v. Kenn€tt{tn), the Chancellor (Lynd- johmon ▼. 
hurst) stated the rule to be, that where legacies alone *""*"* 
are charged, the purchasers of real estate are bound to 
see to the application of the purchase-money, where 
debts are charged generally, or where debts and lega- 
cies are charged generally, the purchasers of the real 
estate are not bound to see to the application of the 
purchase-money; and the real estate being in that case 
charged generally with the payment of debts and lega- 
cies, his Lordship held, overruling the decision of the 
Vice-Chancellor, that it was not liable in the hands of 
a purchaser to the payment of the legacies. It was 
urged on behalf of the legatees that the debts having 
been paid, and paid out of the personal estate, and 
nothing remaining but the legacies, the case fell within 
the general rule applicable to cases where legacies 
alone are charged upon the real estate; but his Lord- 
ship said he found no authority for such a proposition. 
The rule applied to the state of things at the death of 
the testator; and if the debts were afterwards paid, and 
the legacies alone were left as a charge, that circum- 
stance did not vary the rule. 

In Page y.Adam{n) the doctrine laid down in John- P«g« v. Adam, 
son V. Kennett was carried still further, for in that case 

(to) 3 Myl. & K. 630. (w) 4 Beav. 269. 
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t))e testator gave bis real and personal estate to his 
brother^ subject to tbe payment of bis debts and cer- 
tain annuitiesi and it was held that a purchaser was 
not entitled to tbe concurrence of the annuitants, 
although it was admitted by the answer of the ei^ecutor 

SiDg paw^*^*" to tbe bill of a purchaser, that all the debts of the tes- 
tator bad been satisfied^ Tbe Master of the Rolls 
(Lord Langdale) said he thought the purchaser was not 
called upon to inquire whether tbe executors and de- 
visee acted properly when they sold the estate, and 
that it was not incumbent on him to look to the appli- 
cation of tbe purchase-money. In a recent case, how- 
ever, before the Vice-Chancellor of England, bis Honour 
said tbe decision in Page v» Ad4im was contrary to the 
current of authority, and that the law had not gone so 
far as to authorize it(o). 

Registry of a Registry of a deed is not of itself notice, and there- 
' fore if an equitable mortagee get in the legal estate, he 
will have preference over a prior equitable mortgagee, 
of whose incumbrance he had not notice when he took 
his security, although the prior charge may have been 
duly registered (j}); and in like manner if a mortgagee, 
having the legal estate, make further advances, he will 
in England be entitled to add those advances to his 
original debt, and claim satisfaction of them in prefer- 
ence to the claim of an equitable mortgagee, of whose 
charge he had not notice at the time of making such 
further advances, although the equitable mortgage was 
created before the further advances, and was duly re- 
gistered (9). It should also be borne in mind that in 

(0) Forheiv, Peacock, Vice-Chan- Cr, 421 . 

cellor of England, 1 1th July, 1843, (p) Morecoek v. Dickent, Ambl. 

£d. MS. ; Leg. Ob. vol. xxvi. 430. 678. 

See also Eland v. Eland, 4 Myl. & (9) Bedfiyrd v. Backhoute, 2 £q. 
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no c^ee will 9, regi6tera4 cL^ prevail against an unre*- 
gi^tered pne^of which tb^ party registered had notice. 
If a party h^ve searched the register he will be d^med 
to have notice(r). 

In Ireland, the operation of the Registry Acts is 
altogether differei^tf for there ft prior registered deed, 
although only a charge^ and ev^n articles of ftgreement, 
will have the preference («). 

The court rolls of a manoF are not constructive notice Court rolls not 
of prior incumbrances to a purchaser or mortgagee of 
copyholds holden of the manor(0. 

Lis pendens was formerly held to be notice; but by Lis pendens. 

statute 2 Vict c. 11, s. 7, it was e^^cted tb^t no lis 2Vict.c. n,s. 

pendens shall bind a purchaser, or mortgagee, without ^* 

express notice thereof, unless and until a memorandum 

or minute, containing the name and place of abode, and 

the title, trade, or profession of the person whose estate 

is intended to be affected thereby, ?ind the Court of 

equity, and the title of the cause or information, and 

the day when the bill or information was filed, shall be 

left with the senior master of the Court of Common 

Pleas, who shall forthwith enter the same particulars 

in a book, in alphabetical order, by the name of the 

person whose estate is intended to be affected by such 

lUpmdens, 

The issuing of ajja< in bankruptcy would, it is con- Fiat in bank- 
ruptcy. 

Ca. Abn 615, pi. 12; Wrightson y. registered equitable mortgage is en- 

Budion, ibid. 609, pi. 7 \ Williams titled to priority over a registered 

T. Sorrell, 4 Ves. 389) Coote on judgment, see the next chapter, p. 

Mftirtgages, p. 460. 120. 

(r) Bushell v. Bushell, 1 Sch. & (t) Bugden v. Bignold, 2 Yo. & 

Lpf. 103 ; Hodgson v, Pean, 2 Sim. Col. N^C, 377; Sugd, V.fif P. lOth 

& Stu. 22). ed. vol. iii. p. 478 . 

(5) As to the extent to which a 
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ceived, be deemed notice, so as to prevent an equitable 
mortgagee from completing his security, or making any 
further advances after the fiat ; but whether he might 
protect himself by getting in, without notice, a legal 
estate created prior to the bankruptcy seems doubt- 
ful(tt). An act of bankruptcy of which he has not no- 
tice will not affect him(x). 



Section II. 
Of Notice from Possession of Deeds, 

The cases already referred to in this chapter will be 
found worthy of particular attention by all holders of 
equitable securities, but those more immediately affecting 
them, and which it is now proposed to consider, are 
cases where the possession of the deeds has been held 
to be sufficient notice of an equitable charge to counter- 
vail the claim of a subsequent legal mortgagee who has 
obtained his security without any express notice of the 
equitable incumbrance. It will be seen in the next 
chapter, that an equitable mortgage is liable to be 
defeated immediately after it is created, by the con- 
veyance of the legal estate to another incumbrancer, or a 
purchaser, bond fide, and without notice of the equitable 
charge (y) ; but although it is not necessary for a person 
armed with the legal estate to have in his possession 
Notice when ^ single muniment of title, yet if circumstances can be 
implied. adduced sufficient to raise an inference that he must 

have believed there was a charge of some kind upon 

(tt) Sugd. V.& P. lOthed. v. iii. (y) Plumb v. Fluitt, 2 Anstr. 

p. 464 to 468. 432 ; Evans v. BickneU,6 Ves. 174. 

(«)2&3Vict.c.29,s. 1. 
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the property, he will be held affected with notice of the 
equitable charge of the mortgagee who holds the deeds. 
Thus in Hiem v. Mill (2r), where deeds were deposited Hiem v. miL 
with the plaintiff, accompanied by a memorandum in 
writing, by which the depositor agreed to execute a 
legal mortgage. The mortgage was accordingly pre- 
pared, and tendered for execution, but the debtor refused 
to execute it, and subsequently sold and conveyed the 
property to another, who was apprised of the deeds being 
in the plaintiff's possession, but stated that he under- 
stood them to have been left with him for the purpose 
of preparing a mortgi^e to some third party; Lord 
Eldon held that as the alleged purchaser knew the 
deeds to be in the plaintiff's possession, and did not 
make inquiry of him whether he had any claim upon 
the property, he must be deemed to have notice of the 
plaintiff's security. 

So in Whitbread w, Jordan {a\ by which case the Whhhreads. 
doctrine of constructive notice is admitted to have been "^^^^^ 
carried farther than in any preceding authority, the 
same principle has been acknowledged. The facts 
in that case were shortly as follow : The defendant 
Jordan, a publican, applied to the plaintiffs, who were 
porter brewers, for a loan of 2000Z. which he proposed 
to secure by deposit of the title deeds and copies of 
court roll relating to a copyhold public house. The 
money was accordingly advanced, and the deeds and 
copies of court roll deposited with the plaintiffs, but 
about five years afterwards, having become indebted to 
one Boulnois, a spirit merchant, in a considerable sum, 
he surrendered the property to Boulnois for securing 
2000Z. and interest. Boulnois, being about to sell the 

(0 13 Ves. 114. (a) 1 Yo. & Col. 303. 

H 
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property for the purpose of realizing his debt, the plain- 
tiffs filed a bill for an injunction^ and to have their 
equitable mortgage established in priority over the legal 
mortgage claimed by Boultiois. It was proved on the 
part of the plaintiffs that upon the purchase by publiciBins 
in London of premises to be used for the purpose of 
their trade, it is a usual and ordinary practice among the 
porter brewers to advance money to a publican to 
enable him to complete the purchase and carry on the 
business, and that such sums &te usually secured tiot 
by a legal mortgage, but by an equitable mortgage by 
means of the deposit of title deeds, and that Boulnois, 
as a wine and spirit merchant, was well aware of the 
practice. Boulnois, in his answer, admitted that he knew 
Jordan was indebted to the plaintiffs, but denied that 
he was aware of Jordan's having parted with his title 
deeds or copies of court roll to them, or of his having 
given them any seciurity. He also admitted the practice 
with regard to advances being made by brewers, but 
stated that he did not know whether such advances 
were usually made on the security of legal or equitable 
inortgages. He entered into various explanations to 
show that he had exercised due caution previous io 
taking his security, and proved that he had applied to 
the steward of the manor in which the property was 
situate, in order to ascertain whether any incumbrance 
existed, and that the steward searched the rolls, and 
informed him that the premises had not been in any man- 
ner charged by Jordan. He further accounted for hot 
having possession of the copies of court roll, by stating 
that Jordan told him he had lost ormislaid them, and that 
it was not the practice in that manor to grant any fresh 
copies. An injunction was first granted by the present 
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Chancellor, when chief baron of the Court of Exchequer, 
and the cause was subsequently heard before Mh Baron 
Alderson, when that learned judge determined that 
Boulnois must be deemed to hare had constructive 
notice of the plaintiflb' lien, and that the plaintifls were 
therefore entitled to a priority over Boulnois' mortgage, 
and his Lordship decreed accordingly. 

The Vice-Chancellor Wigram has expressed his ap- 
proval of Baron Alderson's decision in the above case (ft), 
considering that the case might be brought within the 
principle of the first proposition before referred to (c). 
For, said that learned judge* the evidence in support of 
the prevailing practice between brewers and publicans 
was so strongs that as against a wine and spirit merchant 
in the metropolis, who was aware of that practice, it 
could scarcely have been unjust to hold that a deposit 
of deeds was an inseparable incident to a large money 
credit, existing between a brewer and a publican. And 
if that reasoning Were admissible, the notice which 
Boulnois had of Jordan's debt to the plaintiff would be 
actual notice of a fact affecting his property (d). That 
however was not thd ground upon which the learned 
Baron rested his judgment. Nor did he rest it upon 
the vague and untenable ground that mere want of cau- 
tion, untainted by wilful blindness, to be accounted for 
only by a fraudulent purpose in Boulnois, was suflScient 
to support his decree. He rested his judgment point- Notice inferred 
edly and expressly upon Boulnois having studiously a^ddio^g in-^* ^ 

qoiries. 

(b) Jones v. Smith, 1 Harei 65. the cognizttice of the Courti it being 

(c) Ante, p. 78. Quere, if not weU known to be a costom for 
the second ? bankers and wholesale houses to ad- 

{d) May not the same reasoning vance dioney to their customers on 
be applied to almost every case of security of their deeds ? 
equitable mortgage that comes under 

h2 . 
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Whitbread v. 
Jordan ques- 
tioned. 



Evans v. 
BicknelL 



avoided making the obvious inquiries which the facts 
must have suggested to any honest man using ordinary 
caution. 

But even with this explanation, Sir Edward Sugden 
considers the judgment as a dangerous extension of the 
law relating to constructive notice, and particularly re- 
marks upon it in the last edition of his work on Ven- 
dors and Purchasers (e). The rule of equity, he observes, 
not to relieve against a purchaser having the legal 
estate, is not confined to a prudent or wary purchaser, 
but to a bond fide one without notice. It could hardly 
be maintained that a deposit of deeds is of itself implied 
notice to a subsequent purchaser or mortgi^ee, who, 
acting bona fide, but not cautiously, does not inquire 
after the deeds. In such a case both parties have acted 
without prudence ; one has taken a deposit of the deeds 
without a conveyance, the other has obtained a convey- 
ance without the deeds ; and each, in the absence of 
fraud, is at liberty to make the best use he can of his 
imperfect title. These observations do not apply to 
a case where no inquiry is made, in order that the fact 
of the deposit might not be disclosed. 

It is important to bear in mind that the judgment in 
Whitbread v. Jordan was founded on the assumed 
fraudulent conduct of Boulnois, in studiously avoiding 
making the inquiries by which he might have been in- 
formed of the plaintiffs' equitable mortgage, for if the 
question be one of mere negligence, unless it has been 
so gross as to amount to evidence of fraud, the party 
holding a legal charge will not be deprived of his pri- 
ority. It is not to be denied, said Lord £ldon, in Evans 
V. Bicknell(f), that where there has been mere negli- 



(0 3 Sugd. V. & P. lOth edit. p. 471. 



(/) 6Ves. 191. 



WITH R£GARD TO EQUITABLE MORTGAGES. 101 

gence, though it may have very mischievous conse- 
quences, the Court has not charged the party, unless it 
has been so gross as to amount to evidence of fraud. 
The case of the Thatched Hotise Tavern {g) was very 
strong. The mortgagor, desiring to have the deeds, 
represented to the mortgagee that he was about to 
make additional buildings, which would improve his 
security. The purpose of delivering the deeds was 
innocent ; but it gave the other the complete power of 
executing the fraudulent purpose. Having got the title 
deeds he makes a mortgage, and then contrived to get 
the lease back from the second mortgagee, and restored 
it to the first. But the negligence did not rest upon 
that only. The mortgagor applied a second time to 
the first mortgagee, and under another pretence got the 
deeds again, which enabled him a second time to cheat 
third persons ; and he made a third mortgage. The 
circumstance of his parting with them again was strong. 
Then the question arose upon these mortgages, whether 
the first should not be postponed to the second and 
third ; but the Court thought there must be some con- 
currence in a fraudulent purpose, and the purpose held 
out disclosed nothing of fraud, if negligence alone was 
sufiScient, it ought to have had the effect in that case ; 
but the Court said, the first mortgagees had done 
nothing unconscientious, and did not conceive them- 
selves entitled to relieve the subsequent mortgagees. 
If he had not got back the lease again, perhaps by 
consequence he would have been postponed ; but not 
upon the ground that he had parted with it, but upon 
Head v. Egerton (Ji) ; for it would have been impos- 
sible to have taken it from the second mortgagee, 

{g) Peter v. Bussell, Eq. Ca. Abn 321, pi. ?• 
{h) 3 P. Wms. 280. 



102 THE EFFECT OF NOTICE 

Section III. 

Of Notice with regard to JEquitable Mortgages of 
Cho$e$ in Action^ 
DifttiDction be- A material distinction is obseirable between equitable 
1^^^*!?'* mortgages of lands and chattels real, and equitable 
chattels real mortgages o( choses in action, with respect to the doc- 

and of chotes m ^ ° ' .1,1 

action. trine of notice, for although it is always advisable that 

an equitable mortgagee of chattels real should give 
notice to a prior legal mortgagee of his equitable charge, 
in order to prevent subsequent advances from being 
tacked (A) to his prejudice, yet such notice is not abso« 
lutely necessary ; whereas in the case of an equitable 
mortgage of a chose in action, notice of the charge is 
essential to its validity, in any competition between the 
holder of it and a third party. 
This distinction was first established in Dearie v. 

Dearies. Ball. JRall(i). B., who was entitled to a life interest in a 
moiety of the residuary estate of his late father, by two 
indentures, one dated in 1808 and the other in 1809, 
assigned his interest in the trust fund, for the purpose 
of securing two annuities, granted by him to the plain- 
tiffs in the suit; and in March, 1812, for a valuable 
consideration, assigned such interest absolutely to the 
defendant. It was proved that the purchaser's solicitor 
used all due diligence in scrutinizing B.'s title, and in 
a correspondence between him and the acting executor 
of B/s father, he inquired of the executor the exact 
amount payable to B., and called for every information 
respecting the fiind and the title. No notice of the 
previous assignments had been given to the father's 

(h) Brace v. Duchest of MarWo- v. TitUy, 2 Atk. 352. 
roughs 2 P. Wins. 493; Shepherd (t) 3 Russ. l-*48« 
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executors, and as they were in complete ignorance of 
the existence of such instruments, no mention of, or 
allusion to, any incumbrance as affecting the property 
was made in the letters from the acting executor to the 
purchaser's solicitor. On the 25th of April, 1812, the 
purchaser served a written notice on the executors, 
requiring them to pay to him, as assignee of B., the 
moiety of the dividends of the residuary fund during 
B/s Ufe, and in July, 1812, he received a sum of money 
on account of such dividends. On the 17th of October 
following, the executors for the first time received notice 
of the prior assignments, and thay thereupon declined 
to pay the interest to any of the claimants until their 
rights should be ascertained. In June, 1819^ the an* 
nuitants filed their biU against B., the ej^ecutors aud 
the purchaser, claiming priority in respect of their 
assignments, a^d praying that the dividends then due 
and to aoerue due on B.'s share of the residuary fund 
might be applied in satisfaction of their annuities. The 
point contended for by the plaintiffs was, that primd 
fueie the priority of their assignments gave them a pre* 
ferable title to the possession of the fund, and that 
nothing had been done which afforded a sufficient rea- 
son for postponing it. For the purchaser, on the othei* 
hand, it was argued that by giving the first notice to 
the trustees, he had first done all that could be done 
to make the title to an equitable interest in a personal 
chattel complete; while the plaintiffs, by omitting to 
give notice of their incumbrances, had chosen to remain 
Satisfied with an imperfect title, and had enabled B. to 
commit a fraud ; and that under such circumstances his 
(the purchaser's) equity was better than that of the 
plaintiffs. The Master of the RoHs (Sir Thomas Phi^ 
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mer) decided in favour of the plaintiff, and in the course 
of his judgment observed, that where a contract re- 
specting property in the hands of other persons, who 
have a legal right to the possession, is made behind the 
back of those in whom the legal interest is thus vested, 
it is necessary, if the security is intended to attach on 
the thing itself, to lay hold of that thing in the manner 
in which its nature permits it to be laid hold of, that is, 
by giving notice of the contract to those in whom the 
legal interest is. By such notice the legal holders are 
converted into trustees for the new purchaser, and are 
Reasons for charged With responsibility towards him ; and the cestui 
^X^!^^ V^ ^'"'^^ ^® deprived of the power of carrying the same 
security repeatedly into the market, and of inducing 
third persons to advance money upon it, under the erro- 
neous belief that it continues to belong to him abso- 
lutely, free from incumbrance, and that the trustees are 
still trustees for him and for no one else. The ground 
of the plaintiffs' claim is priority of time. They rely 
upon the known maxim, borrowed from the civil law* 
which in many cases regulates equities, — " qui prior 
est tempore potior estjurey If by the first contract all 
the thing is given, there remains nothing to be the 
subject of the second contract, and priority must decide. 
But it cannot be contended that priority in time must 
decide, where the legal estate is outstanding. For the 
maxim, as an equitable rule, admits of exception, and 
gives way, when the question does not lie between bare 
and equal equities. If there appeal's to be, in respect 
of any circumstance independent of priority of time, a 
better title in the puisne purchaser to call for the legal 
estate, than in the purchaser who precedes him in date, 
the case ceases to be a balance of equal equities, and 
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the preference, which priority of date might otherwise 
have given, is done away with and counteracted. The 
question here is, — not which assignment is first in date, 
— but whether there is not, on the part of the purchaser, 
a better title to call for the legal estate than the annui- 
tants can set up ? or rather, the question is, shall these 
plaintiffs now have equitable relief to the injury of the 
purchaser?" 

A similar question arose in Loveridge v. Cooper (i), T^verUge v. 
but a distinction was attempted to be drawn in favour of *^^* 
the incumbrancer in that case, who had not given no- 
tice, on the ground of the property being contingent 
and reversionary. Notice, it was said, was a warning Not required, 
to the trustee not to part with the fund, until he had contingent or 
examined whether the person giving notice was not the '«^^»®"*'y« 
person entitled to it; there the trustee could not part 
with the stock during the life of the tenant for life; 
and therefore, even if the notice were requisite, it was 
suflSicient to give notice upon her death, or within a 
reasonable time afterwards. The Court, however, 
adopted the principle laid down in Dearie v. Hally and 
the decisions in both cases were afterwards affirmed on 
appeal. 

So in Foster v. Blackstone(k\ A., the tenant for life, Foner v. Black- 
and B., the party entitled in remainder, executed in- ''^*'* 
dentures dated in 1812, whereby they conveyed certain 
estates to trustees upon trust for sale, and out of the 
produce to pay several annuities granted by B., and to 
pay the surplus arising from such portions of the estates 
as might be sold in A.'s lifetime to A., and of such por- 
tion as might be sold after his death to B. In 1813 B. 
granted several other annuities, for further securing the 

(i) 3 Russ. 30. 

(fc) 1 Myl. & K. 297 \ S.C. oom. Voiter w. Cockerill, 9 Bli. N. S. 332. 
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payment of which be granted a term of 500 years in 
the same estates expectant on the decease of A., and 
in 1814, by another indenture, in which were recited 
the beforcTmentioned trust deeds, he conveyed the 
estates comprised in those deeds to which he was then 
entitled to D. for securing the repayment of 30,000/., 
and appointed D. his attorney to receive any money in 
the hands of the trustees. A. died in 1817. A small 
portion only of the trust estates had been sold in his 
lifetime, but between the time of A.'s death and the 
end of 1819 all the estates conveyed to the trustees 
were converted into money, and a large sum remained 
in the hands of the trustees unapplied to the purposes 
of the trust. On the 12th of March, 1819, D. gave 
notice to the trustees of his security, and in May, 1823, 
the plaintiffs, the annuitants of 1813, gave notice to 
the trustees of their security. The bill prayed for the 
execution of the trusts of the several indentures under 
which the plaintiffs claimed, and the distribution of the 
monies remaining unapplied by the trustees; and by 
the decree made at the hearing of the cause, it was re- 
ferred to the Master to ascertain the priorities of the in- 
cumbrances on the monies produced by the sale of the 
trust estates. The Master having reported in favour of 
the annuitants, an exception was taken to his report 
by D., which came on to be argued, when the Court 
aUowed the exception, upon the ground of D. having 
first given notice to the trustees of his security. It was 
contended on the part of D. that, exclusive of the ques- 
tion of notice, D. had a better equity than the annuii* 
tants, on account of the preferable nature of the instru- 
ment under which he claimed; but the Master of the 
Rolls said that was not the case. A better equity, said 
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his Houour, is where a second incumbrancer, without Meaning of 
notice, takes a protection against a subsequent iucum* ***' ^^^^' 
brancer, which the prior incumbrancer bs^s neglected to 
take^ Thus a declaration of trust of an outstanding 
term, accompanied by delivery of the deeds creating 
and continuing the term, gives a better equity than a 
mere declaration of trust to a prior incui^brancer. And 
his Honour added, he was of opinion that D. was en- 
titled to priority over tha plaintiffs by reason of his no- 
tice to the trustees, he having in that respect a better 
equity, because he had taken a protection ^g^inui a 
subsequent incumbrancer, which the plaintiffs had n^gr 
leet^d to take. 

In a recent case, before the Vice-Chancellor Wigram^ ***'** ^' ^'^ 
where the question was, whether the cegtui que trusts of 
a settlement were entitled to the debt secured by a 
bond in preference to a depositee of the bond, who had 
not given notice to the obligors of the deposit, his 
Honour expressed his approval of the decisions in the 
cases just referred to, and gave judgment in favour of 
the parties claiming under the settlement, of which one 
of the obligors had notice (/). 

It has been held, however, that if a csstui que trust Notice to pre^ 
assign his interest, and the assignee become bankrupt, 
without giving notice to the trustee, having previously 
made an assignment to another party, the new assignee 
need not give notice, to prevent reputed ownership in 
the first assignee, inasmuch as the only title he had 
was the possession of the deed(»»). Nor is it necessary 
to give notice of the deposit of a bill of exchange, or 
other negociable security, to prevent reputed owner- 

(l) Meux V. Bell, I Hare, 73. (m) ExparU Newton, 2 Mont. & A. 51. 
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ship(n), but if a warrant of attorney be deposited, no- 
tice must be given (o). 

The necessity of notice being determined, we propose 
now to consider in what form, and to whom it should 
be given. 

Form of notice. First, as to the form of the notice. Actual knowledge 
by a trustee, or other party to whom notice is necessary 
to be given, is tantamount to notice. Thus in Smith v. 

Smithy. Smith. Smith (p), the plaintiff, in and prior to 1829, had 
advanced to M. considerable sums of money, and took 
as security an assignment of M.'s life interest under his 
marriage settlement in stock standing in the names of 
three trustees of the settlement, and a sum of money 
charged on landed estate, which was also vested in the 
trustees. Shortly after the assignment, there were 
rumours that M.'s affairs were not prosperous, and the 
plaintiff, in conversation with one of the trustees, but 
who was not the acting trustee, communicated to him 
that he, the plaintiff, had made advances to M., and 
that he was secured by the assignment. This commu- 
nication was not made with any view of giving validity 
to the assignment. M.'s embarrassments having con- 
tinued to increase, several other conversations between 
the plaintiff and the trustee on the subject of the secu- 
rity took place. In April, 1832, a fiat issued against 
M., whereupon the assignees claimed the funds assigned 
to the plaintiff, and the trustees having in consequence 
refused to pay the dividends to the plaintiff, he filed his 
bill in the Court of Exchequer, and obtained a decree. 
The Chief Baron (Lyndhurst) said it was proved on 

(n) Ex parte Price, 8 Jur, 545. Tyrw. 52 ; see also Tihbits v. George, 

(o) Ibid. 5 Ad. & El. 315/ 

(f») 2 Crorop. & Mees. 231 ; 4 
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the part of the plaintiff, and not disputed by the 
assignees, that notice had been given to one of the 
trustees. This, however, was said to be insufficient, 
because it was not given for the purpose of completing 
and giving validity to the assignment, but merely to 
satisfy the trustee that the plaintiff, to whom he was 
nearly related, was sufficiently secured for his advances 
made to M. ; but we think that the purpose for which 
the notice was given, if a notice were in fact given, was 
altogether immaterial. If the ti-ustee were made ac- 
quainted by the plaintiff with the fact of the assignment, 
there could be no necessity for giving him a second 
notice. It would be a mere form, and altogether super- 
fious. 

The same point was brought under the consideration 
of the Court of Review in Ex parte Richardson (q), Ex paru Ri^ 
where it was held that the notice would be sufficient if * ^ ^' 
the knowledge were acquired in any conversation, how- Conversation 
ever casual, provided the conversation were of such a ^^^^ sufficient, 
nature as to leave no room for doubt that the attention 
of the trustee must have been called to the particular 
subject. 

It has, however, been held that a mere conversation when not. 
with a clerk of an insurance office, is not notice to the 
office (r). And even the private knowledge by one of 
the directors and the actuary of a company of shares 
having been assigned or incumbered will not be deemed 
notice to the company, provided the apparent owner- 
ship remain in the assignor, and he be recognized by 
the company as the owner (s). 

(9) Mont. & Ch. 43. 2 Mont. & A. 724. 

(r) £x parte Car6t«, cited 1 Mont. (s) Ex parte Watkinif 2 Mont. 

& A. 693; see also Ex parte Ord, & A. 348. 
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It is also doubtful how far knowledge may be deemed 
notice, if not acquired with reference to the particular 
transaction of which iiotice is necessary, for although 
the prihdiple of the law is that What a man knows foi* 
one purpose he knows for all, whether he learnt it in 
one character ot another, yet if a trustee state that a 
fact catUe td his knowledge in one transaction, and that 
he had fdrgotteti it when another transaction took place, 
such knowledge can scarcely be deemed sufficient (0. 

A letter written by the assignee of certain policies to 
the secretary bf an insurance company, in which the 
Writer stated that he was the holder bf the policies, aud 
inquired what the company would give fbr them if 
delivered up to be cancelled, was held to be sufficient 
tlotide bf the assignment (ti): and formal notice to the 
recognized agent of a company of an assignment or 
ftiortgage of shares in the company, may also be con- 
sidered as sufficient (p). It has also been held that the 
deposit of a policy by one of the directors of an insurance 
company with his bankers, one of whom was one df 
the auditors of the company, must be considered as 
known to the company (x); but in a recent case before 
Sir Edward Sudgeti, that learned judge intimated his 
opinion, that where the agent and assignor are the 
same person, notice to the agent is not sufficient (y). 

Where an office is one for mutual insurance, in which 
all the members are considered as partners, formal 
notice of a charge upon or assignment of a policy has 



(0 Meux V. Bell, 1 Hare, 87. 

(u) Ex parte Stright, Mont. 502 ; 
S. C. 2 Dea. & Ch. 314. 

(«) In re Henessy, 2 Dru. & War. 
563. 

(f) Ex parte Waithman, 2 Mont. 



&A.364; S. C. 4 D. & Ch. 412. 
(y) In re Heneuy, 2 Dru. & 
War. 555 ; S. C. 1 Con. & Law. 
559. See the observations of Sir 
Edward Sugden on Ex parte Waith- 
man, 
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been held to be unnecessary (z); btit in recent cases 
this doctrine has been disputed (a). Payment of the 
annual premiums by an assignee or depositee of a policy 
is not considered notice to the company of his assign* 
ment or iticuilibrance(&)< 

It is not necessary that notice of the assignment or Form of notict 
deposit of shares in a company should be in the form ^ ^^"^ "^' 
prescribed by the regulations of the cotnpany, proof of 
notide to the company being all that is requited ; and 
therefore where it was declared by a deed of settlement 
that the company and directors of an insurance com» 
pany should not be bound by any trust or mortgage, 
ahd that the cestui que trusts or mortgagees should hare 
no rights but through the trustee or mortgagor * that 
no person was to be allowed to sell any shates Without 
the consent of the weekly board, and that no shares 
should be transferred but by a deed in writing iil a form 
prescribed, and that in case of the bankruptcy of a 
proprietor his assignee was to be proprietor for all pur- 
poses, the Court held, notwithstanding these express 
provisions, that a depositee of certain shates, who had 
given notice of his deposit, though ilot in conformity 
with the requisitions of the deed of settlement, was 
entitled to his charge (c). 

On the assignment or deposit of a bond or book debt, 
notice must be given to the obligor or debtor (d), and 

(j) Duncan v. Chamberlayne, 11 (6) West v. Reid, 2 Hare, 249. 

Sisu 123 ; Ex parte Rote, 2 Moot. (e) Ex parte Matterman, 2 Mont. 

D.&D. 131. &A.209. 

(a) Ex parte Vallance, 3 Mont. (d) Jones v. Gibbons, 9 Ves. 407 ; 

& A. 224 ; S. C. 2 Dea. 364 ; Ex Ryall v. Roile, 1 Atk. 177 ; 1 Ve«» 

parte Spencer, 3 Mont. & A. 697 ; Sen. 367 ; Gardner v. Ldchlan, 4 

S. C. 1 Dea. 468 ; Ex parte Ark^ My), k Cr. 132. 
Wright, 3 M. t). & D. 144. 
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the bond must be held by the assignee or depositee (/); 
but verbal notice is sufficient {g). 

Secondly, as to the parties to whom notice may be 
given. 

Where an equitable mortgage is made of property in 
the hands of trustees or executors, notice to any one of 
such trustees or executors is sufficient (A); and the 
same rule applies to an equitable mortgage of a bond, 
notice to one of the obligors being deemed notice to 
all (i). The reasons for this inile are obvious : A second 
assignee, in order to obtain a priority over the first, 
must show that he has exercised due caution, or done 
all that he ought to have done. But if he applied to 
each of the trustees he would be informed by one of 
them of the previous assignment, and he must take the 
property, if at all subject to the claim of the first 
assignee (J). But the knowledge of one of several 
executors who is interested, and does not appear to 
have communicated his knowledge to his co-executors, 
is not sufficient. Thus where A., one of several execu- 
tors, who alone acted, took an assignment of his son's 
interest in the residuary estate of the testator, as a secu- 
rity for advances made by A. to his son, without giving 
notice of the assignment to his co-executors : after the 
death of A. and the institution of a suit by a surviving 
executor for the administration of the testator's estate, 
the son assigned the same interest, without notice of 
the prior assignment, to B., who gave notice of his 



(/) Ryall V. RoUe, supra ; Ex 
parte Munro, Buck, 300. 

(g) Smith V. Smith, 4 Tyrw. 65 ; 
S. C. 2 Cromp. & Mee. 231 ; Meux 
V. Bell, 1 Hare, 88; Tibbils v. 
G00r^«>5Ad.&£11. 115. 



(h) Smith V. Smith, Meux v. Bell, 
supra; Timson v. Ramsbottom, 2 
Keen, 35. 

(t) Meux Y. Bell, supra. 

(j) Smith V. Smith, supra^ 
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aBsignment to the surviving executor, and it was held 
that B. was entitled to priority (k). 

It seems, also, that if a trustee or executor, to whom If trustee die 

^. . . , . ^ , J. ^. ^ notice roast be 

notice IS given, being one of several, die, notice must reaewed. 

be given to one of the survivors, otherwise a subsequent 

incumbrancer giving notice will be preferred (I), 

Notice of an equitable mortgage of shares in a com- Notice respeci- 
pany should be given to the directors or manager of 
the company, and it should be in writing ; for the mere 
knowledge by a director of an equitable mortgage 
having been created will not be deemed sufficient, if the 
shares should remain subject to the disposition of the 
depositor (m). But a letter written to the clerk of the 
company giving him notice of a deposit will complete 
the security, if the letter be entered on the proceedings 
of the company (»). 

On the deposit or assignment of a bond notice should Notice to one of 
be given to the obligor ; but if there are several obligors J^ffident. *^°" 
notice to one will be sufficient (o). So on an assign- Notice oo as- 
ment of debts, notice should be given to the debtors (p). J^JIJl®"* °^ 
And if on the dissolution of a partnership an assign- 
ment be made to the remaining partner of the book 
debts, notice should in like manner be given to the 
debtors (q) ; although notice to the solicitor of the 
debtor's estate would it seems be sufficient (r). If the Of freight. 

(k) Tunson v. Ramsbottom, 2 Smith v. Smith, 4 Tyrwh. 55. 

Keen, 35. (p) Ex parte Munro, Back, 300 ; 

(0 Ibid.; Meux ?. Bell, 1 Hare, RyaU v. Rolle, 1 Alk. 177 j 1 Vea. 

89. sen. 367. 

(m) Ex parte Watkitu, 2 Mont. (q) Ex parte Burton, 1 Gl. & J. 

& A. 348. 207. But see Ex parte Woodgate, 2 

(n) Ex parU Vauxhall Bridge M. D. & D. 394. 

Company, I Gl. & J. 101. (r) Tibbitt ?. George, 5 Ad. & 

(o) Meux V. Bell, 1 Hare, 88; £1.107. 
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freight of a ship be assigned notice should be given to 
the charterer, or his authorized agent and manager («); 



Section III. 

Of Notice to a Solicitor or Agent. 

With reference to the present division of our subject 
we may state as general propositions, that notice to a 
solicitor is invariably considered notice to his client, 
and that a purchaser, or mortgagee, who employs the 
same solicitor as the vendor or mortgagor, is affected 
with notice of whatever circumstances came to his 
knowledge in his capacity of solicitor for either vendor 
or purchaser, or mortgagor or mortgagee, in the trans- 
Notice where action in which he is so employed (t) ; and even if a 
solicitor party to . . i i i i . 

a fraud. mortgagee is induced to advance his money upon the 

faith of a fraudulent deed prepared by the solicitor, 
who was employed in transacting the business relating 
to the mortgage, he will be deemed to have notice of 
such circumstances, as the solicitor, had he not been 
party to the fraud, would, in the proper exercise of his 
duty, have been bound to inquire into. Thus in Ken-- 

Kenmdy ?. nedy V. Green (w), the solicitor of the plaintiflf having 
advanced for her a sum of 3000/. on the security of 
certain leasehold hereditaments, of which a legal mort- 
gage was executed, afterwards, under the pretence of 
giving her further security, induced her to execute a 

(«} Douglas V. Russell, 4 Sim. 286; Kennedy t. Green, 3 Myl. & 

524; 1 My1.& K. 488; Gardner K. 711; Fuller \. Benett, 2 Hare, 

T. Laehlan, 4 Myl. & Cr. 129. 394. 

(t) Brotherton v. Hatt, 2 Vern. (n) Supra, See also Vandeleur 

674 ; Le Neve v. he Neve, 3 Atk. v. Blagrave, Leg. Obs. ?. xxvii. p. 

648 ; Winter v. Lord Anson, 3 Russ, 251 ; 7 Jur. 1003. 
493; Tunstall v. Trappes, 3 Sim. 
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re-assigiuneDt of the mortgage, and then mortgaged the 
same property to the defendant. Upon being applied 
to by the plaintiff for the title deeds relating to Uie 
property, the solicitor promised to send them as soon as 
a transfer of a previous mortgage should be effected, 
but instead of doing so he handed them to the defend* 
ant. The plaintiff filed her bill to be relieved from 
the defendant's mortgage, and chained that at the time 
it was executed he or his solicitor had notice of the 
assignment to her, and knew that the sum of 3000/* 
and interest was still due to her. The defendant by his 
answer stated that he felt himself competent, from his 
own knowledge and experience in such transactions, 
to examine the same, and make himself master of the 
title without any professional assistance, and that the 
solicitor acted not as his solicitor, but as the solicitor 
of the plaintiff, and that he had been in possession of 
the title deeds for nearly three years, without any claim 
being made on the part of the plaintiff, and without his 
having any suspicion of the plaintiff or any other person 
having any claim in opposition to his rights* The 
Court said that the solicitor was to be considered as if, 
in that transaction, notice had been given to him by a 
third person of the fraud committed upon the plaintiff* 
If the solicitor, acting both for the mortgagee and 
mortgagor, had received notice of a fraud thus com- 
mitted upon the plaintiff by a third person, it would 
plainly have been notice to the defendant; and the 
solicitor being in full possession of knowledge of the 
fraud, because he was himself the author of it, the 
defendant was as much affected by his solicitor's know- 
ledge of the fraud as if the solicitor had acquired that 
knowledge from a third person, and upon that ground 

i2 
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alone the defendant was affected with full notice of the 
actual fraud. There was, however, another ground, for 
the question was not only whether there was actual 
notice, but whether there was a knowledge of those 
circumstances, which, if reasonable diligence had been 
used, would have led to a knowledge of the fraud, and 
the Court held that the defendant was fixed with such 
knowledge. It was said the defendant employed no 
solicitor, and that he therefore was not to be fixed with 
those circumstances apparent upon the deeds, which 
would have led other persons to indulge suspicion. 
Such a proposition, the Master of the Rolls said, was not 
to be entertained in any court of justice. A man was 
not to avoid the consequences of a want of due dili- 
gence, by stating that he had neglected those means 
which would have been required, if he had used reason- 
able caution. If the defendant had employed another 
solicitor, he would have been fixed with implied notice, 
from the circumstances arising from the deeds in ques- 
tion; and he could not protect himself from such 
implied notice by not having used the ordinary caution 
of employing a solicitor to protect his interest. The 
Court decreed in favour of the plaintiff, and the judg- 
ment was afterwards afHrmed on appeal on the second 
ground, the Chancellor (Lord Brougham) expressing 
his dissent from the first ground, viz. that the defendant 
must be deemed to have notice of the fraud, because 
his solicitor was the author of it. 

But it has been held that the notice received by the 
solicitor, to be binding on the cHent, must be received by 
the solicitor in the transaction in which he is employed 
by the client. In Hiem v. Mill(x) Lord Eldon said 



(x) 13 Ves. 120. 
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that notice to the agent is notice to the principal, if the 

agent comes to the knowledge of the fact while he is 

concerned for the principal, and in the course of the 

very transaction which becomes the subject of the suit. 

So in Worsley v. The Earl of Scarborough {y) Lord Worsleyy. 

Hardwicke said it was settled that notice to an agent or horwgh. ^^^' 

counsel who was employed in the thing by ^another 

person, or in another business and at another time, was 

no notice to his client who employed him afterwards ; 

and it would be very mischievous if it was so, for the 

man of most practice and greatest eminence would 

then be the most dangerous to employ. And in Lowther 

V. Carlton {z) it was laid down, that if a counsel or Lowthtrv. 

attorney were employed to look over a title, and by *"^ ^' 

some other transaction, foreign to the business in hand, 

had notice, the purchaser should not be affected by 

such notice. 

This doctrine must now, however, be received with 
some qualification, for in Mountford v. Scott (a). Vice- Moumfwd v. 
Chancellor Leach having intimated his opinion that any 
information acquired by an agent previously to the ex- 
istence of the relation between himself and his principal 
would not be deemed notice to the principal in a sub- 
sequent transaction, the Chancellor, on the matter 
coming before him on appeal, said, that the Vice-Chan- 
cellor appeared to have proceeded upon the notion, that 
notice to a man in one transaction was not to be taken 
as notice to him in another transaction ; in that view of 
the case it might fall to be considered whether one 

. (Sf) 3 Atk. 392. See also TfW- (%) % Kq. Ca. Ab. 685. 

Hck T. Warrick, 3 Atk. 294; (a) 3 Mad. 34 ; Turn. 6c EttSI, 

Hamilton v, Ro^M, 2 Scbo, k Ufr. 280, 

327. 



Scott. 
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tranBaction might not follow so close upon the other as 
to render it impossible to give a man credit for having 
forgotten it : and his Lordship added^ he should be un* 
willing to go so &r as to say that if an attorney had 
notice of a transaction in the morning he should be 
held in a Court of equity to have foi^otten it in the 
evening, it must in all cases depend on the circum* 
stances. It is true, diat in the case just referred to, the 
question of notice was not the point upon which the 
case was decided; but in Hargreaves v. Rothwell{h) 
the present Master of the Rolls said he entirely con* 
curred in the observations of the Chancellor on the 
subject of notice in that case, and was clearly of opinion 
that where one transaction was closely followed by and 
connected' with another, or where it was clear that a 
previous transaction was present to the mind of the 
solicitor when engaged in another transaction, there 
was no ground for the distinction by which the rule, 
that notice to the solicitor is notice to the client, had 
been restricted to the same transaction. 

But in a recent case before the Court of Review, 
where the obligee of a warrant of attorney had depo- 
sited it before his bankruptcy, for the purpose of secur- 
ing a sum of money due from him to the depositee, it 
was held, that the circumstance of the deposit having 
been made through the agency of the solicitor to the 
obligor was not sufficient notice to the obligor to 
enable the depositee to claim his lien(c). 
Notice to agent. If an CLgent of a purchaser^ or incumbrancer, have 
notice of another incumbrance, his principal is affected 
by it. Thus in Jennings v. Moore (d), the plaintiff's 
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Jennings y. 



(b) 1 Keen, 154. 

(c) EjL parte Price , 8 Jur. 545. 



id) 2 Vem. 609. 
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testator had in 1699 lent to W. 200Z. on a surrender of 
certain copyhold lands, but neglected to get the sur- 
render presented at the next Court, for want whereof 
the surrender was void according to the custom of the 
manor. In 1703 B. agreed with W. to purchase the 
lands in question for 400/., and took a surrender in the 
name of the defendant, who agreed to become the pur- 
chaser, and paid the consideration money. On a ques- 
tion as to the priority of the plaintiff's incumbrance, the 
defendant pleaded himself to be a purchaser without 
notice of the plaintiff's demand, and that his surrender 
was presented, and he admitted tenant without notice 
of the first surrender; but it being proved that B. 
whilst he was treating with W. bad notice, and there- 
fore declined to complete in his own name, and took 
the surrender in the defendant's name, that notice was 
held sufficient, and the defendant was decreed to pay 
the mortgage money and interest, or surrender to the 
plaintiff. 

On an assignment of debts, notice to a solicitor of a 
debtor's estate would, it seems, be sufficient(«). 

(0 Tibbits T. George, 5 Ad. & £1. 107. 
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CHAPTER IV. 

OF THE MODE IN WHICH EQUITABLE MORTGAGES 
MAY BE DEFEATED, AND HEREIN OF JUDGMENTS. 



Section I. 

Of Possession of the Legal Estate, and of the Lien of a 
. Judgment Creditor. 

Having in the previous chapters endeavoured to ex- 
plain the general nature and effect of equitable (mort- 
gages, and the various methods of creating them, we 
now propose to consider in what manner they may be 

Equitable moit- defeated. This may invariably be done by another cre- 

gage defeated by ^ j j j ^ 

legal estate. ditor of the mortgagor clothing himself with the legal 

estate of the property mortgaged, provided he had not, 
at the time of advancing his money, notice of the equit- 
able security. Thus if the mortgagor, immediately after 
having deposited his deeds by way of security, execute 
a legal mortgage of the same property to a person who 
is ignorant of the previous deposit, the legal mortgagee 
may effectually displace the title of the latter, although 
not a single muniment of title accompanied his mort- 
gage deed (a); or if the mortgage be of a chose in ac" 
tion, and the mortgagor create a second charge, the 
holder of which gives notice of his security before notice 
given by the first mortgagee, the second security will be 
preferred, because the giving notice is in such cases 
tantamount to possessing the legal estate in lands, 

(a) Plumb V. FIhH, 2 Anstr. 432; Evans v, Bicknell, 6 Ves. 174. 
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and gives the same priority(5). So if a subsequent 
equitable incumbrancer of lands or hereditaments ob- 
tain possession of the legal estate he will in like 
manner be preferred to all intervening incumbrancers, 
whether they have possesson of the deeds or not, pro- 
vided he had not notice of any such incumbrances at 
the time his charge was created (c). 

If, however, the title deeds of property mortgaged be Legal mort- 
delivered to a subsequent incumbrancer, the CJourt will 5epri?eeqttit- 
not, on a bill filed by the first mortgagee, compel the abto mortgagee 
subsequent incumbrancer to deliver up the deeds to 
him, although he will be allowed to avail himself of his 
legal remedies by taking possession of the estate (<2). 
It was at one time doubted whether the possession of 
the deeds did not of itself give a superior title, and in 
Goodtiile v. Morgan{e)y Buller, J. said it was an esta- 
blished rule in a Court of equity that a second mort- 
gagee, who had the title deeds without any notice of a 
prior incumbrance, should be preferred, because if a 
mortgagee lend money on mortgage without taking the 
title deeds, he enabled the mortgagor to commit a 
fiaud; but Lord Eldon, in Evans v. Bicknell{f), said 
it was there very well settled that the doctrine of Mr, 
Justice Buller was founded in error. The doctrine at Legal title not 
last was that the mere circumstance of parting with the ©f deed*. ^ ^^^ 
title deeds, unless there was fraud, concealment, or 
some such purpose, or that gross negligence that 

(b) DearU v. Hall, 3 Rues. 21 ; Weston, 12 Ves. 135. 

Loveridge ▼. Cooper^ ibid. 36; Fater (d) Mead v, Egerton, 3 P. Wms. 

V. Blackstone, 1 Myl. & K. 306. 280. 

(r) Marth v. Lee, 2 Ventr. 337, 1 (e) I T. R. 762. 

Ch. Ca. 163; Brace v. Duckets of (/) 6 Ves. 174. See also Bar- 

Marlborough, 2 P. Wms. 491 ; Holt n$tt v. We$toni 12 Ves. 133. 
V. Art//^2 Vern. 280 ; Barneti v. 
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amounted to evidence of a fraudulent intention, was 
not of itself a sufficient ground to postpone the first 
mortgagee. 

It will be observed that Lord Eldon, in the case just 
referred to, speaks of a first mor^gee, but the doc- 
trine is equally applicable to a subsequent legal mort- 
gagee who obtains the legal estate without notice of a 
Unleis ooocetl- prior equitable incumbrance(^); although if it could be 
meat, c. ghown that a legal mortgagee concealed his mort^ 
gage(/i), or induced an equitable incumbrancer to ad- 
vance his money (i), or acquiesced in the creation of 
subsequent charges (^), his mortgage would be post- 
poned. 
Equitable mort- From the foregoing statement it will be apparent 
ous security. that, having regard to the superior title given to the 
possessor of the legal estate, the security of an equitable 
mortgagee must at all times be of a very precarious 
nature; but the important question remains to be con- 
Efiect of judg- sidered as to how far his security may be still further 
affected by the judgment debts of his mortgagor. In 
order to do justice to this part of our subject we pro- 
pose to examine the several statutes and authorities 
creating and expounding the rights of judgment cre- 
ditors in reference to their liens upon lands and chattels 
real. 
Statute of West- The statute by which a judgment creditor was first 
minster 2nd. empowered to take possession of his debtor's lands fiwr 
the purpose of satisfying his debt is the Statute of 
Westminster 2nd (13 Edw. I. c. 18), and by that statute 

(g) Plumb V. Fiuit, 2 Anstr. 432. (t) HMu v. mrton, I Vem. 135. 

(h) Ibbotton v. Rhod^t, 2 Vera. (k) Mocatta v. Murgatroyd, 1 P« 

554; B€rri$ford v. Milward, 2 A(k. Was. 393. 
49. 
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it was enaeted, that when a debt was recorered, or ac- 

knowledgedy or damages awarded in the king's courts^ 

it should be in the election of the creditor to have a 

writ o( fieri faeiaSy or to have deUvered to him all the 

chatteb of the debtor, (saving only his oxen and beasts 

of the plough,) and one half of his land, until the debt 

should be levied upon a reasonable price or extent. So Judgment cre- 

perfect a legal estate was considered to be conferred by ejectment. 

this statute that the creditor might, if necessary, after 

issuing his eUgitj maintain ejectment for recovering 

possession of the lands extended(/)* 

Widi regard to leaseholds, the powers of the judg- And sell lease- 
ment creditor were still more extensive, for (they being ^ '' 
deemed chattel interests) he had, exclusive of his re- 
medy by eUgity the power of seizing the whole by a 
writ of fieri faciaSy and selling them(i»). 

The 1 & 2 Vict. c. 110, s. 11, extends the remedies i & 2 Vict.c. 
given to judgment creditors by the Statute of West- ' ** ' 
minster, by empowering the sheriff to deliver the whole 
instead of a moiety of the lands of the debtor to the 
creditor; and by declaring (sect. 13) that every judg- 
ment shall operate as a charge upon all lands, &c. of Judgment made 
or to which the debtor shall at the time of entering charee. ^ 
up such judgment, or at any time afterwards, be seised, 
possessed, or entitled for any estate or interest what- 
ever, at law or in equity, whether in possession, re- 
version or expectancy, or over which such person 
shall at the time of entering up such judgment, or at 

(i) Dot d. Da Catta v. WkaHon, of Marlborough, 3 Myl. k Cr. 407. 
8 T. R. 2; Rogers y. PiUhor, 6 (m) As to the Hen of a judgment 

Taunt. 202 ; 2 Saand. Rep. 69 c, creditor on leaseholds and terms of 

a. 3 -f Doe d. Evant ? . Owen, 2 Tyr. yean, see p. 143, pott, 
149; 2 C. & J. 71 ; Neate v. Duke 
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any time afterwards, have any disposing power, which 
he might, without the assent of any other person, 
exercise for his own benefit ; and that every judgment 
creditor shall have the same remedies in a Court of 
equity against such lands as he would be entitled to 
in case the person against whom such judgment should 
have been so entered up had power to charge the same 
hereditaments, and had by writing under his hand agreed 
to charge the same with the amount of the judgment 
debt and interest. 

By the I8th and 19th sections of the same statute, 
decrees and orders of Courts of Equity, and all rules 
of Courts of Law, and all orders of the Lord Chan- 
cellor or of the Court of Review in matters of bank- 
ruptcy, and all orders of the Lord Chancellor in matters 
of lunacy, whereby any sum of money, or any costs, 
shall be payable to any person, are to have the effect 
of judgments, and will, if duly registered in the man- 
ner prescribed by the act, bind purchasers and incum- 
brancers. 

The 2 & 3 Vict. c. LI, declares that no judgment shall 
affect any lands, &c. as to purchasers, mortgagees, 
or creditors, unless such memorandum or minute there- 
of, as is prescribed in the 1 & 2 Vict. c. 110, shall be 
left with the senior Master of the Court of Common 
Pleas, who shall enter the day when such memoran- 
dum or minute shall be left, and that such entry shall 
be renewed at the expiration of every five years, by a 
fresh memorandum or minute being left (sects. 1, 2 and 
3) (n). This statute also contains a proviso (sect* 6) 
that, as against purchasers and mortgagees without 
notice; such judgments, &c. shall not bind or affect any 

(n) See Appendix, post. 
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landsy &c. further than a docketed judgment of one of 
the superior Courts would have bound such purchaser 
or mortgagee before the passing of the 1 & 2 Vict. c. 1 10. 
And by 3 & 4 Vict. c. 82, it is declared that no such 3 & 4 Vict, 
judgment, &c. shall affect any lands, &c. at law or in p * 
equity, as to purchasers, mortgagees or creditors, having havioj notice 
notice of such judgment. Sec. unless such memorandum oDlessjudgmeDt 
or minute shall have been left with the senior Master "^P*^"^* 
of the C!ourt of C!ommon Pleas as before mentioned. 

The effect of the statutes 1 & 2 Vict c. 110, 2 & 3 
Vict. c. 11, and 3 & 4 Vict. c. 82, is, it is conceived, to 
give a specific instead of a general lien to a judgment 
creditor whose security is completed according to the 
requisites of those statutes, and to extend this lien over 
the whole, instead of its being confined as heretofore 
to a moiety of the debtor's lands. 

Before those statutes a judgment creditor had not Judgment not a 
such a direct chaise upon his debtor's lands as could the late statutes. 
be recognized even in a Court of equity, until he had 
issued his elegit, and thus, in a recent case before Lord 
Cottenham (o), where a judgment creditor filed a bill Neate v. Duke 
for the purpose of enforcing his security against his ^^ ^*^ * 
debtor's equitable interest in a freehold estate, without 
having first issued an elegit, a demurrer was allowed 
for want of equity, his Lordship observing that it was 
not correct to say that, according to the usual accepta- 
tion of the term, the creditor obtained a lien by virtue 
of his judgment. If he had obtained an equitable 
lien, he would have had a right to come to the CSourt 
to have the estate sold, but he had no such right. What 
gave a judgment creditor a right against the estate was 

(o) NeaU V. Duk$ of Marlborough, 3 Myl. k Cr. 47. 
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only the act of parliament, for independently of that he 
had none. The act of parliament gave him, if he 
pleased, an option by the writ of elegit, the very name 
implying that it was an option, which, if he exercised, 
he was entitled to have a writ directed to the sheriff to 
put him in possession of a moiety of the lands. The 
effect of the writ was to give the creditor a legal title, 
which, if no impediment prevented him, he might en- 
force at law by ejectment. 

It may be assumed that a judgment creditor has now 
such an express charge by virtue of the 1 & 2 Vict. c. 
110, that a demurrer would no longer hold to a suit 
instituted by him for obtaining the benefit of his judg- 
ment without having issued an elegit ; and, indeed, in a 
recent case(p) before Lord Chancellor Sugden, this view 
has already been taken, for in construing the act of 
3 & 4 Vict. c. 106, s. 22 (relating to judgments in Ire- 
land), which contains an enactment precisely similar to 
that in the 1 & 2 Vict. c. 110, s. 13, his Lordship said, 
'^ The act of parliament is perfectly clear, and free from 
all ambiguity and doubt. That which formerly, by force 
of the statute of Westminster, was a general charge 
upon lands, now, by force of the express directions of 
tliis act, becomes a specific Uen: words cannot be more 
express. If a man has power to charge certain lands, 
and agrees to charge them, in equity he has actually 
charged them, and a Court of equity will execute the 
charge. When the act of parliament says that every 
judgment creditor shall have the same remedies in a 
Court of equity as he would be entitled to in case the 
person, against whom the judgment has been entered, 
had agreed to chaise the lands with the amount of 

(p) Rollestm v. Mmton, 1 Dru. & War. 196. 
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that judgment debt, whether that charge be legal or 
equitable^ the judgment becomed in the view of this 
G>urt an equitable estate. We are no longer dealing 
with a general Hen, but with a specific incumbrance/' 

This question however so entirely depends on the CaMsastotien 
effect to be given to the lien of a judgment creditor, creditwr?^'' 
that the determination of it must still in some measure 
be governed by the authorities we are about to cite for 
the purpose of showing the extent to which this lien has 
been recognized. 

The first case in point of time, and that usually 
adduced to show the distinction recognised in CJourts of 
equity between the charge of a person contracting for 
the legal estate, and the lien of a judgment creditor, is 
Burgh v. Francis (9). The circumstances of that case Burgh v. Fran- 
are thus stated in the report : " Henry Francis, in con- "*' 
sideration of 400/., by feoffment, on the 17th of July, 
1666, mortgaged to Henry Burgh in fee, but no livery 
was made thereon ; and he covenanted for himself and 
his heirs that he was lawfully seised in fee of the pre- 
mises, and for quiet enjoyment free from incumbrances 
against himself and his hiers, and all persons claiming 
under him, with covenant for further assurance. Francis, 
in 1670, made his will, and thereof appointed Henry 
Francis, his son, executor. Afterwards Robert Burgh 
died, and the plaintiff, Eleanor, proved his will. The 
defendant, Henry Fmncis, confessed judgments on 
bonds entered into by his father, viz. several as heir, 
and one as executor to his father. One of these judg- 
ments was obtained by Heyman, a plaintiff in an action 
brought in Hilary Term, 1670, for 400/. ; and all the 
other judgments were entered about the same time. 

(9) Rep. Tenp. Finch, cit. 3 Swan. 536. 
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This cause came to be heard by Sir Heneage Finch, 
Lord Keeper, assisted by Judge Wyld, who declared 
that the Court was fully satisfied that the plaintiff 
ought to be relieved, and that the said judgments ought 
not to encumber the premises till the mortgage money 
was fully paid, — wherein the Court did not ground its 
judgment upon the manner of obtaining the judgments 
all in a term, and most of them together, nor on the 
special way whereby the heir charged the lands by 
pleading riens per descent, nor on the propriety of the 
teste of the subpcBnas before the teste of the originals on 
which the judgments were grounded, but upon the true 
nature of the case the Court declared that the debt 
due by the mortgage did originally charge the lands, 
which the bonds did not till they were reduced to judg- 
ments ; and it ought not to be in the heir's power, by 
confessing judgments, to charge the lands in prejudice 
of that equity, and the rather because of the covenant 
for further assurance; and though the mortgage was 
defective in law for want of livery, yet equity, which 
supplied that defect, charged the lands; and though 
the creditor had no notice, yet they shall be bound in 
this case, because they are put in no worse condition 
than they ought to be, viz. to be postponed to the mort- 
gage. Therefore it was decreed that the defendant 
Henry should convey to the plaintiff or her assigns in 
fee, in manner as a Master should direct, but redeemable 
on the payment of the said 400Z. due on the former 
defective mortgage ; and the premises to be held quietly 
against the plaintiffs and all claiming under them, since 
the date of the mortgage ; and he who had the equity 
of redemption might in convenient time bring a bill to 
redeem; and in default thereof, the plaintiffs might 
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bring one to foreclose, and a perpetual injunction was 
also awarded to quiet the plaintiffs and their assigns 
in possession, against all the defendants and the afore- 
said incumbrancers, and to stay all proceedings at law." 
In Bacon's Abridgment, vol. v. p. 42, the following 
reasons are given for the judgment in the above case : 
" From this case, which hath been a governing case in 
the Courts of equity, they have stated the difference 
before-mentioned, for these bond creditors did not 
originally pitch upon the land as a pledge and security 
for their money ; and when they came afterwards and 
reduced their securities into judgments to affect the 
lands, yet since they affect it in the hands of the heir, 
who was subject to this equity, and obliged in con- 
science to supply the defect in the execution of the 
deed, they can only stand in his place, and therefore 
must be subject to the defective security ; but otherwise 
it had been if there had been a subsequent mortgage 
duly executed and without notice of the former ; because 
the lands being then originally pledged for the money, 
and the mortgagee having the legal title, the defective 
securities that could not prevail at law should not over- 
turn in equity a security that was equally upon valuable 
consideration ; but the bonds in the former case did not 
originally take hold of the land at all ; and when they 
were reduced to a judgment, they only took hold of the 
land together with other things ; and therefore equity 
doth not look on them as such charges on the land as 
are to take hold so immediately on it, that a prior 
defective security is not to be relieved and set up against 
them, especially since such incumbrancers did not take 
the land as an original security, but came in afterwards 
under the person who was obliged in conscience to 

R 
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supply that defect ; for the difference between the two 
cases turns upon this, that in the case of a second valid 
mortgage we must in all manner of justice suppose that 
the mortgagee would not have lent if the land had not 
been offered to secure his money ; and therefore when 
he hath the title at law it is no equity to overturn it, or 
to postpone him to a defective security ; but in the case 
of the bonds the obligees lent their money upon the 
personal security, and not on the credit of lands, and 
therefore when they come to affect the lands they must 
stand in the place of the person that had made himself 
liable in a Court of equity to answer and make good 
the defective security." 
Mr.Coote's Mr. Coote, in his valuable work on Mortgages, in 

^urgi^vT alluding to this case, says, " It may fairly be doubted 
Franeit, whether the case of Burgh v. Francis can be considered 

an authority for the general doctrine, that equity vrill in 
every case postpone a subsequent judgment creditor to 
a prior defective mortgagee. And it is submitted there 
are forcible arguments to the contrary of such a doc- 
trine ; for in the first place, as observed by Mr. Fon- 
blanque (Treatise on Equity, vol. i. p. 381), the general 
rule is, that a Court of equity will not interpose in pre- 
judice of a defendant having a legal interest for a 
valuable consideration and without notice of the plain" 
tiff's equity. And, secondly, as the defect arises from 
the neglect of the mortgagee himself, he would not 
appear entitled to much favour in equity, to the preju- 
dice of a more prudent creditor (q)." 
Not an autho- The reader will not fail to observe there were also 
ofV^menVcre- several important circumstances that militated against 
di^oj^* the claims of the judgment creditors in Burgh v. 

(q) Coote on Mortgages, 2nd edit. p. 254| n. 
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Francis. Their debts were^ at the death of the an<> 
cestor, only bond debts^ which do not form any charge 
or lien upon land ; the judgments were given by the 
heir, to whom the property in mortgage had descended 
subject to his ancestor's covenant for further assurance 
and to the trust created for completing the security ; 
and, from Lord Northington's notes on the case^ it 
appears that the judgments were obtained after the 
service of the subpcena in equity, although before the 
return of it, and he decreed that the heir should execute 
a conveyance to the mortgagee, who should hold the 
redemption discharged of the judgments ; ^' wherein,^' 
says his lordship, ^' I did not rely upon the legal notice 
of lis pendensy but held the heir in this case to be a 
trustee of the land descended, which was charged with 
the equity of the mortgagee, but could not be encumbered 
by the heir, for a purchaser without notice of a trust 
may be free, but an encumbrance is not like a sale.'' 

It is worthy of observation, that in the remarks in 
Bacon's Abridgment a distinction is made in favour of 
a subsequent mortgagee without notice, because, it is 
said, the lands being originally pledged for the money, 
and the mortgagee having the legal title, the defective 
securities, that could not prevail at law, should not 
overturn in equity a security that was equally upon 
valuable consideration ; but then it must be borne in 
mind, that the writer is referring to the competition be- 
tween a mortgagee who was entitled in equity to call 
for the legal estate, and a judgment creditor whose lien 
would not even be recognized in equity until he issued 
his elegit, as we have seen in Neate v. The Dnhe of 
Marlborough{r), It was not a conflict of equal equities, 

<r) Page 125, ante. 

k2 
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but a contest between two equities, one of which was^ 
greatly superior to the other. Had the judgments been 
obtained, and eUgits issued during the life of the an- 
cestor, the same reasoning which induced the Court to 
confer a legal estate already bargained for in opposition 
to a questionable equity, might, it is conceived, have 
prevented the Court from displacing an actual legal 
title in order to give effect to an equity, however well 
founded. 

. Analogous to the case of Burgh v. Francis is the 
more recent authority of Metcalfe v. Archbishop of 
York (s)y where the principal question was, whether a 
covenant to charge a living with the payment of an an- 
nuity gave the covenantee a superior right in equity to 
that of a judgment creditor : and the Court held that it 
did, upon the ground that what was agreed to be done 
was considered in equity as done, and a covenant had 
been entered into to charge the land with the annuity, 
the property must be considered bound from the date 
of the deed containing the covenant. This case is 
frequently referred to as an authority to show that a 
judgment creditor is postponed to an equitable mort- 
gagee ; but it will be seen that there was a material 
circumstance here which did not exist even in Burgh 
y. Francis, viz. notice; and both the Vice-Chancellor in 
the first instance, and the Lord Chancellor on appeal, 
particularly alluded to this circumstance as being con- 
clusive against the party who had received it. The 
suit was instituted by a second judgment creditor, who 
claimed the benefit of a sequestration issued by him to 
the exclusion of the first judgment creditor, who had a 
covenant from the debtor to convey the property in 

(0 6 Sim. 224 ; 1 Myl. & Cr. 553. 
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question for the purpose of securing an annuity granted 
by the debtor, but whose judgment had been set aside 
by the Court of Queen's Bench, on the ground of its 
having been satisfied. The Vice-Chancellor said the 
question was, whether the concluding words of the 
covenant did, in contemplation of the Court, take effect 
on the new living, so as to create a valid charge upon 
it, and his opinion was that it did. If the covenant 
operated as an immediate charge, the effect was the 
same as if a formal charge had been made. There was 
no doubt the defendants (the holders of the second 
judgment) had notice of the deed of \i\\ (which con- 
tained the covenant) before they took their security, and 
the consequence was, that as against them the plaintiff 
was entitled to be considered as first incumbrancer on 
the vicarage. He was in possession under his seques- 
tration, and they applied to a Court of law, and turned 
him out of possession ; but as he was turned out con- 
trary to the effect of the covenant, the Court would 
consider him as being in possession ah initio. Lord 
Cottenham, on appeal, also said, there could be no 
doubt that a covenant to charge, or dispose of, or affect 
lands hereafter to be acquired, operates upon lands so 
afterwards acquired. The Court of King's Bench had 
only to deal with the legal judgments and executions, 
and finding that the plaintiff's judgment could not pre- 
vail against that of the defendants, it gave effect to the 
judgment of the defendants accordingly. This Court, 
however, does not deal with those legal judgments; but 
finding that the plaintiff had an equitable title prior to 
the defendants' judgment, of which equitable title the 
defendants had notice^ and that the plaintiff having such 
equitable title was actually in possession, of which h© 
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was deprived by force of the defendants' legal title, most 
properly makes the defendants account. 
Finch ?. Earl The ncxt of the early cases to be remarked upon is 

of WincheUea. ^y^^^ ^f p^^^j^ ^ j^^ j^^^ ^y. JJTJ^^^^fo^^ (^)^ ^terC OnC 

of the questions determined was, that if a person agreed 
to buy an estate, and paid his purchase money , and after- 
wards the person who agreed to sell acknowledged a 
judgment or statute to a third person, who had no no- 
tice, yet this judgment should not in equity affect the 
estate, because from the time of the articles and pay- 
ment of the money the person agreeing to sell would be 
only a trustee for the intended purchaser ; although it 
was granted, that if a trustee in possession made a 
mortgage of the premises for a valuable consideration, 
and without notice, such mortgagee, in regard he might 
have pleaded his mortgage, and would have been as a 
purchaser without notice, should hold place against the 
intended purchaser, or cestui que trust: the reasons as- 
signed being, that there the money would have been 
lent upon the title and credit of the land, which would 
not be so in the case of a judgment creditor, who might 
take out execution against the person or goods of the 
party that gave the judgment ; and that a judgment was 
only a general security, not a specific lien on the land. 
Lodge y^Lyseiy. The same principle was acknowledged in Lodge v, 
Lysely («), in which case a father, tenant for life, with 
remainder to his son in tail, joined with his son in con- 
veying the estate to trustees in trust to sell, and to pay 
a sum of money to the father, and the residue to the 
son. The trustees contracted to sell, and afterwards 
judgments were entered up against the father; and the 
Vice-Chancellor held, that the existence of the judg«- 

(0 1 p. Wms. 277. (u) 4 Sim. 75. 
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ments was no objection to the title. In the course of his 
judgment his Honour referred to an opinion stated to 
have been given by Mr. Serjt. Hill in a similar case^ as 
appears by a note to the case of Forth v. Duke of Nor-- 
folk (x), from which opinion he expressed his dissent, 
and said it appeared to him that from the time H. A. S. 
(the judgment debtor mentioned in the opinion) entered 
into binding contracts to sell his estates to purchasers, 
he not having judgment against him at that time, the 
purchasers had a right to file a bill against him, and 
have the legal estate conveyed ; and if he had subse- 
quently confessed a judgment, that judgment never 
could have impeded the progress of the legal estate to 
them. In neither of these cases, it will be observed, 
had an elegit issued, and therefore the reasoning founded 
upon the assumption of the judgment creditor not hav- 
ing a specific lien upon the estates sold was strictly 
applicable; and the judgments having been given after 
the contracts for sale, the purchasers had a superior 
equity even in point of time. 

In like manner is preserved the distinction between judgment ere* 
the general lien of a judgment creditor before elegit and xo^^^^^^ 
the specific lien of an equitable mortgagee as applied to 
the doctrine of tacking, an equitable mortgagee being 
allowed by getting in a prior legal estate or judgment 
to gain a priority over all intervening incumbrances, 
while a judgment creditor is not allowed this privilege, 
because, says the Court, he did not lend his money on 
the title and credit of the land. 

The rule with regard to tacking is thus stated in Bracer, 
Brace v. Duckess of Marlborougk (y) : MarUwrough, 

1st. If a third mortgagee buys in the first mortgage, 

(x) 4 Mad. 506. (y) 2 P. Wms. 491. 
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Rulesrespeciing though it be pendente lite, pending a bill brought by the 
'"^' second mortgagee to redeem the first, yet the third 

mortgagee having obtained the first mortgage and got 
the law on his side, and equal equity, he shall thereby 
squeeze out the second mortgage ; and this the Lord 
Chief Justice Hale called a plank gained by the third 
mortgagee, or tabula in naufragio, which construction 
is in favour of a purchaser, every mortgagee being such 
pro tanto. 

2ndly. If a judgment creditor, or creditor by statute 
or recognizance, buys in the first mortgage, he shall not 
tack or unite this to his judgment, &c., and thereby gain 
a preference ; for one cannot call a judgment, &c. cre- 
ditor, a purchaser, nor has such creditor any right to 
the land ; he has neither jus in re, nor ad rem, and 
therefore, although he releases all his right to the land, 
he may extend it afterwards. All that he has by the 
judgment is a lien on the land, but non constat whether 
he will ever make use thereof; for he may recover the 
debt out of the goods of the cognizor by fieri facias, or 
may take the body, and then during the defendant's life 
he can have no other execution ; besides, the judgment 
creditor does not lend his money upon the immediate 
view or contemplation of the cognizor's real estate, for 
the land afterwards purchased may be extended on the 
judgment ; nor is he deceived or defrauded, though the 
cognizor of the judgment had before made twenty mort- 
gages of all his real estate; whereas a mortgagee is 
defrauded or deceived, if the mortgagor before that time 
mortgaged his land to another. 

3rdly. But a third mortgagee, buying in an antecedent 
judgment without notice of the first or second mort- 
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gage, is preferred. Thus in Higgon v. Syddal (2), where 
Syddal, seised in fee of lands, granted a rent-charge of 
300/. per annum for 2000Z. to the plaintiflP, and after- 
wards mortgaged the premises for 1200/. to Callamy, 
who bought in a judgment precedent to the grant of 
the rent-charge, there the mortgagee of the land having 
no notice of the rent-charge, when he lent his money 
upon the mortgage, the grantee of the rent-charge was 
decreed to have no remedy in equity against the judg- 
ment, unless he would pay both the mortgage and the 
judgment ; though it is to be observed in that case, the 
judgment creditor, who was the first incumbrancer, 
could at law extend but a moiety, and out of the 
remaining moiety the grantee of the rent-charge might 
distrain for the whole rent. And the same preference 
is acquired, though the judgment bought in have been 
satisfied, as was held in Edmunds v. Povey (a), in which 
case there was a first, second and third mortgage with- 
out notice, and the third mortgagee bought in a judg- 
ment prior indeed to all, but it was satisfied, and the 
first mortgagee bringing his bill to be relieved against 
this judgment. Lord Keeper North would not allow it to 
be so much as debated, but took it to be settled in the 
case of Marsh v. Lee (6), and not then to be disputed. 

The terms of the judgment in Marsh v. Lee are very Manh v. Lw. 
conclusive as to the use that may be made of a judg- 
ment debt in conferring a legal title; but there it 
must be borne in mind an elegit had been issued. If, 
said the eminent judge who determined that case, a 
man mortgages land to A, and afterwards makes a sub- 

(») 1 Chan Ca. 149. (6) 2 Ventr. 337 ; 1 Ch. Ca. 163. 

(a) 1 Vcrn. 187, 
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sequent mortgage to B. without notice at the time of 
making the mortgage, and B. purchases in a precedent 
mortgage, which stands out at law though nothing be 
due upon it in equity, or a statute whereon money is 
due which he extends, he shall hold the land till he is 
satisfied what is due on both securities, though he had 
notice of A.'s mortgage before his second purchase of 
the prior security; because haying at first innocently 
lent his money, he may do what he can to secure that 
money from being lost ; and when he hath purchased 
in the prior incumbrance he hath a title at law, and 
being equally on a valuable consideration with the 
mesne incumbrancer, it is but just that equity should 
leave it in the same manner that it stood at law, for 
ttiere is no room for equity to interpose to tahe away the 
security the law had given, where the person that has 
the security comes into the title without any corruption 
at all ; and it were partiality, and not equity to interpose 
where the security gives the fair lender a good and 
legal title; and it is as all one whether such third 
lender, or purchaser, takes in a mortgage, that is an 
interest vested, or a statute that is only a chaise, for 
Judgments real both are real liens and sufficient to overthrow the title 
lens. ^£ ^^ mesne incumbrancer, or whether the money be 

due on the first incumbrance, or not, since that does 
not alter the legal title (c). 
Qaestionasto Doubts were at one time entertained whether an 
getting in legal equitable incumbrancer, having notice of an intervening 
incumbrance, could gain a priority over it by getting in 
an antecedent legal estate, although he might not have 
had notice of such incumbrance at the time he advanced 

(c) See also Wilbughby v. Wil- Davison, 1 Bro.C.C,63; Bekhier 
loughby, 1 T. R. 763 j Robinson v. v. Butler, 1 Eden, 623. 
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his money, and these doubts arose from certain expres- 
sions attributed to Lord Eldon in his judgment on 
Mackreth v, Simmons {d\ but the question has since Maekrethw. 
been completely set at rest by the judgment of Lord 
Cottenham in Peacock v. Burt{e), who there held that Peacock v, Burt. 
notice to a mor^agee subsequent to the advance of his 
money would not deprive him of his right to tack. 

From the cases referred to, it may be concluded that Judgment for- 
as judgment creditors were not supposed to have lent specific liens. 
their money on the immediate credit of the land, their 
judgments were not regarded as specific liens, but with 
the exception of their not being allowed to tack, the 
fullest effect has always been given to judgments, and 
it might be difficult to define in what other respect the 
lien of a judgment creditor is inferior to that of an 
equitable mortgagee. In Marsh v. Lee, which is 
always referred to as a leading authority upon the 
subject, it was expressly stated that there was no dif- 
ference whether a third lender or purchaser took in a 
mortgage or a judgment, for that both were r^aZ liens 
and sufficient to overthrow the title of the mesne 
incumbrancers; and in Collinsony. Pater (f), it was 
determined that a judgment debt due to a testator, 
which had in his lifetime been reported in a creditors' 
suit to be an incumbrance affecting the real estate of 
his debtor, would not pass by the testator's will to a Judgment 
charitable use, upon the ground of its being within the tute of Mort* 
statute 9 Geo. 2, c, 36 (5^), which prohibits dispositions of ™**°' 
lands, or of any charge or incumbrance affecting them, 
in favour of any charitable purpose, otherwise than by 
deed executed at least twelve months before the death 

(d) 15 Yes. 336. (/) 2 Russ. & Myl. 344. 

(e) See p. 73, ante* (g) The Mortmain Act. 
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of the donor. So a judgment creditor was considered to 
have such an actual interest in the land that he was en- 
titled to redeem a prior mortgage (A), and although not 
entitled himself to tack, yet his security might form a 
subject whereto an equitable mortgagee might tack a 
subsequent incumbrance, to the exclusion of other inter- 
vening mortgagees (t); and if a mortgagee advanced a 
further sum on a judgment, neither the mor^agor, nor 
any one claiming under him, could redeem without 
payment of such further sum ; but in neither of these 
cases was the same efficacy allowed to a bond debt, 
because it does not constitute a lien either general or 
specific on the real estate of the debtor (ft). And even 
before the late statute a judgment creditor who had 
issued an el^it was allowed to claim the benefit of his 
charge against the equitable interest of his debtor, and 
to institute a suit for the purpose. This was held in 
Leuns v. Lord Zouch (I), where the plaintiff, who was a 
judgment creditor, had issued elegits, to which the 
sheriff had returned that the defendant had not any 
goods, nor any lands which he could cause to be deli- 
vered to the plaintiff, filed his bill, stating that an order 
had been made in another suit for the appointment of 
a receiver of the defendant Lord Zouch's estates, who 
was directed to pay certain annuities out of the rents, 
according to their priorities, and to pay the residue of 



(h) Stonehewer v. Thompson, 2 
Atk. 440 ; Sharpe v. Earl of Scar- 
borovgh, 4 Ves. 538 ; Tunstall v. 
Trappes, 3 Sim. 300. 

(i) Edmunds v. Pavey, 1 Vern. 
187 ; Sadler v. Bush, 2 Vern. 30 ; 
Brace v. Duchess of Marlborough, 2 
P. Wms. 493. It may be ques- 



tioned whether a judgment creditor 
is not now himself entitled to tack. 
See p. 172, post. 

(k) Coleman v. Winch, 1 P. 
Wms. 777 ; MorreU v. Pashe, 2 
Atk. 53. 

(0 2 Sim. 388. 
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such rents to Lord Zouch. The bill prayed that the 
receiver might be ordered to pay to the plaintiff the 
principal and interest due on his judgment, after keep- 
ing down the prior charges, and that he might be 
restrained from paying to Lord Zouch and Lord Zouch 
from receiving any of the rents until the plaintiff should 
be paid the amount due to him for principal and inte- 
rest. To this bill a demurrer was put in, which the 
Court overruled, and on a motion for the injunction it 
was ordered, that the receiver should, after keeping 
down the incumbrances, pay into Court out of the rents 
the amount secured by the judgments. 

An objection has been sometimes suggested to the 
prior right of a judgment creditor, although he may 
have issued his elegity over an equitable mortgagee of 
freeholds, in consequence of the character of personalty 
remaining attached to the judgment debt, and for this 
purpose the description given by Lord Coke of the 
interest held by an elegit creditor in the property ex- 
tended is cited. Lord Coke said, " these tenants have Lord Coke's 
uncertain interests in lands and tenements, and yet they ^1^1^'^'' "^ 
have but chattels and no freeholds, because though 
they may hold an estate of inheritance, or for life ut 
liberum tenementum, yet it shall go to their executor, for 
ut is similitudinaiy ; and though to recover their estates 
they shall have the same remedy (by assize) as a tenant 
of the freehold shall have, yet it is but the similitude of 
a freehold and nullum simile est idem " (m). Upon this 
it has been well observed, that it is only the devolution 
of such interests upon executors that proves them to be 
chattel interests, because their going to executors is in- 
consistent with the nature of a freehold ; but it does 

(m) Co. Lit. 1 Inst. 42, 43. 
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not assign the reason why these estates, in contradis- 
tinction to other uncertain interests, shall vest in the 
executors of the tenant and not the heir; which is 
probably owing to this, that being a security and 
remedy for personal debts due to the deceased, to which 
debts the executor is entitled, the law has therefore 
thus directed the succession, as judging it reasonable, 
from a principle of natural equity, that the security and 
remedy should be vested in those to whom the debts, if 
recovered, would belong. For, upon the same principle^ 
if lands be devised to a man's executors until out of 
their profits the debts due from the testator be dis- 
charged, this interest in the lands shall be a chattel 
interest, and on the death of such executor shall go to 
his executors («). 
Trust estates Before the passing of the 1 & 2 Vict. c. 110, judg- 

judgment. ^ ments did not bind estates held in trust for the debtor 
until after execution issued, and a debtor entitled to 
exercise a power over his lands might defeat all judg- 
ments subsequently to the creation of the power by 
limiting the lands in pursuance of the power; but by 
the 11th section of that act the sheriflP, to whom any 
writ of elegit is directed, is to deliver execution of all 
such lands and hereditaments as the person against 
whom execution is sued, or any person in trust for him, 
shall have been seised or possessed of at the time of 
entering up the judgment, or at any time afterwards, or 
over which such person shall at the time of entering up 
such judgment, or at any time afterwards, have any 
disposing power, which he might without the assent of 
any other person exercise for his own benefit. And by 

(n) Black. Cora, by Chit. vol. ii. p. 162. See also Collirmn v. Pater, 
2 Russ. & Myl. 344 \ p. 189, aHt$. 
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the 13th Bection of the same act it is declared that a 
judgment abeady or hereafter to be entered up in any 
of the Courts at Westminster shall operate as a charge 
upon all such lands and hereditaments as above men- 
tioned. Estates held in trust for the judgment debtor 
will therefore now be bound from the time of the judg- 
ment being registered (o); and the exercise of a power Judgment not 
of appointment capable of being exercised by the exereiseo/ 
debtor for his own benefit^ without the assent of any po'^®'- 
other person, will not prerent the judgment from being 
executed. 
Copyhold and customary lands are also now made Copyhold and 

, . . , . , 1 -I i» customary 

subject to judgments m the same manner as lands of estates now 
freehold tenure. "^j^^^ "^ i""^' 

With regard to leaseholds and terms for years a Sem6/e,judg- 
doubt has been suggested in a work of considerable ^^le^^hoWsl*'* 
eminence (p), whether the enactments in the 1 & 2 
Vict. c. 110, are suflSciently comprehensive to give the 
judgment creditor a lien from the time of his judgment 
being registered. By the 16th section of the Statute of 
Frauds it was enacted, that no writ of fieri facias, or 
other writ of execution, should bind the property of the 
goods of the person against whom such writ of execu- 
tion might be sued forth but from the time that such 
writ should be delivered to the sherifF to be executed, 
and chattel interests in land being considered as falling 
within the term " goods," it was held, before the 1 & 2 
Vict. c. 110, that a judgment creditor had no lien on 
leaseholds until after execution issued (9). By the 10th 

(0) 1 & 2 Vict. c. 110, 8. 19. Burdon v. Kennedy, 3 Atk. 739; 

(p) Jarm. Conv. by Sweet, vol. v. Forth v. Duke of Norfolk, 4 Mad, 

p. 48. 506 ', WiUiarM ?. Craddoek, 4 Sim. 

(9) ShirUy v. Watts, 3 Atk. 200 ; 313. 
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section of the Statute of Frauds the sheriff is empowered 
to deliver execution of all such lands and hereditaments 
as any other person or persons shall be seised or pos- 
sessed of in trust for him against whom the execution 
is sued^ like as if the party against whom execution 
should be sued had been seised of such lands and 
hereditaments of such estate as they be seised for him 
at the time of the said execution sued. This enactment 
was held to include chattel interests (r), and hence it is 
suggested that, as the words used in the 11th section of 
the 1 & 2 Vict. c. 110, are similar, terms of years still 
remain unaffected by judgments until execution has 
been issued. Sir Edward Sugden^ however, says ex- 
pressly that leasehold estates are now bound by judg- 
ments in like manner as freeholds (^) ; and as it has 
been evidently the object of all recent enactments upon 
the subject to give the fullest effect to securities by 
judgment, there is little doubt the construction put by 
Sir Edward Sugden will be supported (<). 

Equities of redemption are still not extendible under 
a judgment ; but as the 11th sect, of the 1 & 2 Vict. c. 
110, gives a charge upon them, a judgment creditor will 
be entitled to pursue his remedy against such interests 
in a Court of equity (u). 

We have seen that by the 6th sect, of the 2d of Vict, 
c. 11, purchasers and incumbrancers for valuable con- 
sideration, without notice, are expressly excepted from 
the operation of the enactments relative to judgments 



(r) Burdon v. Kennedy, 3 Atk. 
739. 

(0 Sugd. V. & P. lOth edit, 
vol. ii. p. 401. 

(t) See also Prid. on Judgments, 
2nd edit. p. 59. 



(u) Sugd. V. & P. 10th edit, 
vol. ii. p. 398. See Burdon v. Ken» 
nedy, 3 Atk. 739 ; Lyster v. Dolland, 
3 Bro. C. C. 478 ; Prid, on Judg- 
ments, 2d edit. p. 67. 
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in the 1 & 2 Vict. c. 110; and therefore a purchaser or 
mortgagee of freehold or copyhold hereditaments, with- 
out notice of a judgment at the time of advancing his 
money, who can get in an outstanding term prior to the 

registry of the judgment, will take precedence («). With Doctrine as to 

, , , , 1 . . , .^ , atteodant terms. 

regard to attendant terms, the doctrine is, that if there 

is an old term that is satisfied, the inheritance being the 
estate, the interest in the term attends upon it, so that 
if there be a first, second, and third mortgagee, they 
are, according to their respective priorities, entitled to 
the benefit of the term (t). But if there be a prior 
judgment, and the holder of it have issued an elegity a 
Court of equity will not allow an outstanding term to 
be set up by a subsequent incumbrancer, so as to pre- 
vent the operation of the elegit (u)^ 

It must, however, be borne in mind, that notice will Notice ineffec- 

- . - « tualunle&sjudg- 

in any case prevent a purchaser or incumbrancer from ment registered, 
availing himself of an outstanding term to the preju- 
dice of a prior judgment creditor(a:) ; although it seems 
that even notice of a judgment will now be ineffectual, 
unless it be registered pursuant to the requisitions of 
sect. 19 of the 1 & 2 Vict. c. 110, and the 3d and 4th 
sects, of the 2 & 3 Vict. c. 11, previously to the pur- 
chaser or incumbrancer obtaining the term(y). 

Registry of a deed, under the act for the registering Registry of 
deeds in the county of Middlesex, is not, we have seen, ^^^ not notice. 

(«) Willaughby v, WUUmghby, 1 (j) Brace v. Duchess of Marlbo" 

T. R. 763 ; Mole v. Smith, Jac. 496 ; rough, 2 P. Wms. 491 ; Maundrell 

Peacock y, Burt, ^, 73, ante, v. Maundrell, supra; Tunstall v. 

(() Mole V. Smith, supra, Trappes, 3 Sim. 286. 

(tt) Smith V. Effingham, Leg. Obs. (y) Sugd. V. & P. 1 Olh edit. vol. ii. 

vol. xxviii. p. 1 17 ; 8 Jur. 479. See p. 402. See also Simmons v, Pettit, 

also Maundrell v. Maundrell, 10 8 Jur. 209. 
Ves. 270. 
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notice (z) ; but a question of considerable importance 
to equitable mortgagees suggests itself respecting the 
operation of this act, viz. as to how far an equitable 
mortgagee by deed, whose security is duly registered, 
may precede an antecedent judgment also registered, 
Qu. as to right where a prior legal mortgage is not registered. By the 
mortgiigee over first section of the act it is declared, that all deeds 
?udg^t!where concerning estates in Middlesex shall be adjudged 
prior legal mort- fraudulent and void against any subsequent purchaser 
registered. or mortgagee for valuable consideration, unless a me- 
morial thereof be registered, in the manner thereby 
prescribed, before the registering of the memorial of 
the deed under which such subsequent purchaser or 
mortgagee shall claim ; but no reference is there made 
to judgments : and the only section in the act relating 
to judgments, is that which declares that judgments 
shall only take effect from the time of their being regis- 
tered. Now it is clear that, according to the enactment 
of the first section, the subsequent registered mortgage 
will take precedence of the prior unregistered legal 
mortgage ; but will it take precedence of the judgment 
also ? and if so, to what extent ; and is the effect to 
displace the prior mortgage altogether, so as to make 
the judgment the first charge, or to allow a priority to 
the second mortgage to the extent only of the first 
charge, and then let in the judgment ? In either event 
it will be seen that the first mortgagee must be post- 
poned to a greater extent than seems to have been 
contemplated by the framers of the act ; and yet a 
different construction would not give the second mort- 
gagee, whose incumbrance is registered, the benefit 
expressly reserved for him. The case does not appear 

(«) Sec p. 94, ante. 
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to have been ever submitted for decision ; but the pro- 
bability is, that should it come under the consideration 
of a Court of equity, the second mortgagee will be 
held entitled to stand in the place of the first unregis- 
tered mortgagee to the extent of the latter's security, 
and then to hold subject to the judgment; but that he 
will also be held entitled to satisfy the whole of his 
mortgage, if the property should prove sufficient, before 
the first mortgagee can make any claim. 



Section II. 

Of the Competition between Judgment Creditors after 
Elegit and Equitable Mortgagees, 
Although the authorities referred to in this chapter Relative rights 

° ^ of eqaitable 

pretty clearly demonstrate the general rights of a judg- mortgagee and 
ment creditor with reference to his lien, it will be re- iho^™*°' ^^' 
marked that there is not any early case where the rights 
of an equitable mortgagee and an elegit creditor, whose 
judgment was obtained subsequently to the creation of 
the equitable mortgage, have come into competition, 
and the absence of any such authority is accounted for 
by the circumstance that until a comparatively recent 
period equitable mortgages by deposit of deeds were 
unknown. The question, however, came under consi- 
deration before Lord Cottenham, upon an application Dictum of Lord 
for an injunction to restrain the operation of an elegit ^^l®"**^? ^^ 
in the case of Whitworth v. Gaugain{a), where his Lord- Gaugain, 
ship expressed an opinion that a judgment creditor, 
who has not notice of an equitable mortgage, may, by 
issuing an elegit, and thus clothing himself with a legal 

(a) Cr. & Phil. 325 ; 5 Jar. 523. 

l2 
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Wkitworih V. estate, take possession of the mortgaged property, to 
the total exclusion of an equitable mortgagee, and this, 
notwithstanding his judgment were obtained after the 
date of the equitable security. The following are the cir- 
cumstances of that case: — the plaintiffs, H. B. Whit- 
worth and R. Whitworth, carried on business at North- 
ampton as bankers, under the style of Charles Whit- 
worth and Son; and Cooke, one of the defendants, a 
solicitor residing in that town, having become indebted 
to them for various advances made by them to him in 
cash and on bills of exchange and promissory notes, 
amounting to 3071/. 125., he, on the 22nd of April, 

1839, deposited with them the title deeds of certain 
messuages and land at Northampton, and at the same 
time gave them a memorandum in writing, whereby he 
acknowledged that the deeds were delivered to secure 
to the plaintiffs and the survivors of them, or to any 
future partner or partners interested in that banking 
establishment, the repayment of 307 IZ. 12^. and in- 
terest, at the rate of 5Z. per cent, per annum, and also 
any further sums which he might become indebted to 
them, either for monies which they might advance to 
him, or for which they might become liable on his ac- 
count, and interest at the rate aforesaid; and he also 
engaged when required to execute any legal mortgage 
or other security of the same land and premises to the 
plaintiffs. On several of the notes and bills given by 
Cooke to the plaintiffs, one Edward Lewis Mayor, and 
George Pells, a defendant, and several other persons 
were jointly liable; and in 1840 the plaintiffs, having 
brought actions on some of these notes, recovered ver- 
dicts against the parties. On the 16th of November, 

1840, an action of assumpsit was commenced by E. L. 
Mayor, and on the same day a similar action was also 
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commenced by the defendant Pell, against George Whitwonhy. 
Cooke, to which actions Cooke appeared, but made no '""^" "' 
defence. 

On the 27th, interlocutory judgment was signed in 
both actions, and on the 28th Cooke signed two cog- 
novits for debt and costs, one to Mayor for 900/. and 
upwards, and the other to Pell for 400/. and upwards, 
such sums being made payable on the 1st of December. 
On the 2nd of December judgment was signed for the 
plaintiffs in both actions, and writs of eleffit, tested 
respectively the 19th and 21st days of December, were 
sued out to the sheriff of Northamptonshire, under 
which, on the 30th and 31st of December, Mayor and 
Pell were put in possession, each of separate parts of 
the land and premises comprised in the title-deeds de- 
posited vnih the plaintiffs, and were attorned to by the 
tenants of the respective portions of the premises. On 
the 3rd of February, 1841, separate fiats in bankruptcy 
were issued against Cooke and E. L. Mayor, under 
which they were respectively declared bankrupts, and 
the defendant, Philip Augustus Graugain, was chosen 
by the creditors and duly appointed assignee of the 
estate and effects of Cooke, and the defendant, J. 
Mayor, son of E. L. Mayor, was chosen assignee of the 
estate and effects of the said E. L. Mayor. The bill, 
which was filed against Gaugain, J. Mayor and Pell, 
alleged that the actions brought by E, L. Mayor and 
Pell against Cooke were so brought in concert with 
him, and with the view and for the purpose of defraud- 
ing the plaintiffs and obtaining priority over and de- 
feating their equitable lien; and it charged that the 
plaintiffs had a good equitable lien on the messuages 
and hereditaments comprised in the deeds deposited, 
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Wkitworih ?. and were entitled to the benefit thereof, and to have the 
same sold for the purpose of discharging the sums se- 
cured thereupon and the interest and costs, and that 
the plaintiffs were entitled in respect of the securities 
holden by them to priority over the said elegitSy that the 
eleffits were invalid and void as against the plaintiffs, 
and that the judgments upon which such elegiis were 
obtained were suffered fraudulently and without consi- 
deration, and with a view unjustly to deprive the plain- 
tiffs of the benefit of their said securities. 

The bill prayed that an account might be taken of 
what was due to the plaintiffs for principal and interest 
in respect of the securities given to the plaintiffs by the 
said G. Cooke, and of their equitable lien upon the deeds 
and writings so deposited with them as aforesaid, and 
that the plaintiffs might be declared to have an equitable 
mortgage upon the said hereditaments and premises, 
and that as such equitable mortgagees they might be 
declared to be entitled to preference and priority over 
the said elegits and the said judgments so obtained in 
the names of the said E. L. Mayor and G. Pell, and 
that such judgments and elegits might be declared 
fraudulent and void as against the plaintiffs as such 
equitable mortgagees ; that the said hereditaments and 
premises might be sold, and out of the produce of such 
sale what should be found due and owing to the plain- 
tiffs, together with their costs, might be paid; and that 
a receiver might be appointed and the defendants be 
restrained from receiving the rents and from taking 
proceedings at law, or otherwise, for enforcing payment 
thereof, or in any way interfering with, selling, disposing, 
or in any way incumbering the said premises, or the 
rents and profits thereof respectively. The bill was 
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filed the 17th of March, and on the 22nd the plaintiffs WhUwonh v. 
moved upon afiidavits for an injunction and receiver. ^""5«««' 
The affidavits made by and on behalf of the defendants 
denied the fraud charged by the bill. The Vice-Chan- 
cellor granted the motion, and on the Slst of May the 
defendants appealed from his Honour's order. 

On the hearing before the Vice-Chancellor there did 
not appear to be any denial on the part of the defendants 
of notice of the plaintiffs' security, and his Honour is 
stated to have considered the absence of such denial a 
material circumstance in the case, thus showing that 
his decision rested entirely on the question of fraud 
raised by the bill. This fact was supplied on the hearing 
before the Chancellor by an affidavit, in which the 
defendants expressly denied any such notice. The 
appeal was argued on the Slst of May and on the 1st 
and 2nd of June, 1840, on the latter of which days his 
Lordship delivered his judgment. His Lordship stated 
that the plaintiffs' case, as made by the bill and by the 
affidavits, was simply this : that they having had dealings 
with Cooke, and a debt having become due from him to 
them, Cooke deposited certain title deeds with them 
under a written agreement, constituting as between 
themselves and Cooke an equitable mortgage ; that a 
fraudulent combination was then formed between Cooke 
and other persons who were parties defendant to the 
bill, for the purpose of depriving them of the benefit of 
their equitable mortgage ; and that, although there was 
no consideration — no debt due from Cooke to those 
other parties, they agreed there should be an action 
brought and then judgment confessed, and an elegit 
issued, so as to put these defendants in possession of 
the premises comprized in the equitable mortgage. 
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Whitworth T. The bill then contained a variety of allegations for the 

Gttugain, /. i . n n t 

purpose of making out that case of fraud , assuming 
from the beginning to the end that those defendants 
had no title to hold under the arrangement between 
Cooke and themselves to the prejudice of the plaintiffs: 
and it prayed that the judgments and elegits might be 
declared fraudulent and void, and that they might have 
the benefit of their equitable mortgage. The case so 
stated was supported by the affidavits of the plaintiffs 
and of the several other persons, who spoke to detached 
parts of the case for the purpose of supporting the case 
for the plaintiffs. There was no allegation in the bill 
or the answer that his Lordship had been able to find of 
Edward Mayor or Pell having had notice of the plain* 
tiffs' demand, nor was that much to be wondered at, 
because the whole state of the case as represented by 
the bill and the affidavits of the plaintiffs, if true, would 
necessarily assume notice* It was represented as a 
combination between those parties for the purpose of 
defeating the plaintiffs' equitable mortgage, and if that 
had been so it would be unnecessary to allege notice, 
because notice was necessarily implied from the case 
made by the bill. The facts, so far as they were stated 
in the bill, for the purpose of constituting a case of 
fraud, were denied by the affidavits in answer. No 
doubt there were circumstances which were matter of 
observation, at least as to the mode in which the 
defendants obtained those elegits. There seemed to 
have been a very intimate connexion between Cooke 
and those defendants, and very great facilities afforded 
to them for obtaining the elegits, but whatever fraud 
Cooke might have intended against the plaintiffs, the 
question was whether those defendants, who were then 
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tenants by those elegits, were or were not implicated in WkUworth ▼• 
that fraud ; because if they had got that sgrt of interest *'"^**'*' 
in the land which enabled them to maintain their title 
to it as against the plaintiffs, it was not material whether 
Cooke gave them that benefit with a fraudulent intention 
as against the plaintiffs or not. The question was, 
whether they were participators in that fraud, so as to 
affect the security they had got. That they positively 
denied, and his Lordship said he did not think upon 
the affidavits much doubt remained but that they were 
bond fide creditors of Cooke. Cooke might have 
intended to give them a benefit and to secure their debts 
in preference to others, and it might, in the further 
progress of the cause, turn out that there had been that 
degree of fraudulent understanding between Cooke and 
themselves which would invaUdate their title as against 
the plaintiffs; but the affidavits negatived all such 
allegations of fraud, as far as concerned them. Then it 
appeared, when the case came on before the Vice- 
Chancellor, it was argued, as one would naturally expect, 
upon the case made by the bill and affidavits. The 
Vice-Chancellor seemed to have been struck with the 
circumstance of there being no denial of notice, and the 
grounds on which he put his order were, that the 
defendants had not denied knowledge of the plaintiffs' 
equity. If they knew of the plaintiffs' equity, and took 
a legal interest with notice, with a knowledge of the 
plaintiffs' equity, undoubtedly they could not hold that 
legal title to the prejudice of the equity. But it seemed 
difficult to understand how a denial could be expected 
of that which was not clearly charged, and which in 
fact, according to the shape and form in which the plain- 
tiffs brought on their case, did not constitute part of 
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WhUworth V. their case. They put their case much higher — it was 
augatn, ^^^^ « you are Dot entitled to your legal right of pos- 

session, because you had the knowledge of our equity;" 
but, " Your legal interest is altogether compounded of 
fraud, it is manufactured for the purpose of depriving 
us, the plaintiffs, of our equity, and consequently you 
cannot hold as against us/' In that view of the case, 
even if there had not been the additional affidavit with 
which he had been furnished, he should not have 
thought the absence of such an affidavit sufficient ground 
for the order which had been pronounced. He had 
then, however, an affidavit in order to supply that which 
the Vice-Chancellor thought necessary for the defend- 
ants' case — an affidavit made by the defendants, in 
which they positively denied any knowledge or notice 
of the plaintiffs' equity at the time when they obtained 
the legal right to hold possession by virtue of the 
eleffits. 

Looking, therefore, to the case made by the bill, 
which prayed that the elegits and the proceedings which 
led to them might be declared fraudulent and void, he 
was bound to say that upon the evidence as it then stood 
there was no case made out to interfere with the defen- 
dants' title. At the bar, however, in the argument a 
totally different turn was given, or attempted to be given, 
to the plaintiffs' case. It was attempted to be said that, 
independently of the question of fraud, the plaintiffs had 
by law a preferable title to the defendants. Now if 
that were so, it was quite immaterial to the plaintiffs 
whether the elegits were fraudulent or not; in short, it 
would be a hopeless piece of fraud to manufacture that 
which when manufactured would have no effect against 
the plaintifTs equity. It was clear, therefore, that was 
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not the ground on which the bill was filed. The bill Whitworth v. 
prayed that those judgments and eleffits might be set ""^""'* 
aside as firaudulent and void as against the plaintiffs, 
with which the plaintiffs had nothing whatever to do, if 
they stood in the situation in which they had a preferable 
equity — an equity which would give them a preferable 
title as against the title claimed by the defendants. It 
was quite sufficient for the present purpose to say, that 
was not the case made: it was on totally different 
grounds. It was not made in the pleadings— it was not 
made in argument before the Vice-Chancellor, and it 
was only suggested, added his Lordship, when it came 
to be argued before him. He therefore abstained from 
going further into that case than to say, that if the bill 
had been framed with that view, and the claim of the 
plaintiffs founded on that supposed equity, he should 
have required a great deal more, to satisfy him of the 
validity of that equity, before he could interpose by 
interlocutory order ; because he found these defendants 
in possession of a legal title, although not to all intents 
and purposes an estate, yet a right and interest in the 
landy which under the authority of an act of parliament 
they had a right to hold, the elegit being the creature of 
an act of parliament, and therefore they had a parlia- 
mentary title to hold the land as against all persons, 
unless a case of equity should be made to induce the 
Court to interfere. His Lordship said he was a good 
deal struck, at the time it was quoted, with the case of 
Casberd v. Attorney-General (a), decided in the Ex- 
chequer by a high authority, and evidently after very 
considerable pains taken to ascertain the state of the 
law on that subject : but he was very much relieved 
when he read that case, because he observed the Chief 
(a) 6 Price, 411. 
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Whitworth V. Baron put it entirely upon this, that it was a contest 
Gaugam. between two equities; that there was no debt of record 

due to the Crown, and therefore it was no contest 
between a legal title and an equitable claim, but between 
two equities, and therefore as between two equities the 
prior equity was of course to be preferred. When that 
case, therefore, came to be examined, it was not only 
not an authority for the argument contended for, but it 
seemed if there had been a legal title against which the 
claim of the equitable mortgagee was contending, that 
that legal title would have prevailed (a) ; and, if that case 
were looked into, it would be seen that the Lord Chief 
Baron's great difficulty was, how far the circumstances 
of the case constituting the claim of the Crown gave the 
Crown the benefit which the Crown claimed to be enti- 
tled to, or whether it was not a mere simple contract 
debt, which the Crown was entitled to, but which did 
not give the Crown the benefit, as against the parties 
contesting the same right, as it would have given if 
there had been a debt of record. The Lord Chief 
Baron put it very distinctly on that ground, being of 
opinion the Crown had no such right when the debt 
was not of record, and being of opinion it was a contest 
between two equities, he decided in favour of the prior 
equity. He was glad to find that, because he should 
have had great difficulty, if the transaction had been 
otherwise, in understanding on what ground the Court 
proceeded ; but assuming the Court to have been right 
in that view of the nature of the debt due to the Crown, 
it did not in the least operate on the question then 
before the Court. However, he did not enter further 

(a) The concluding observations pear only in the report of his Lord- 
of the Chancellor on the case of ship's judgment in the Jurist. 
Casberd v. The Attorney-Cetterat ap* 
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into that than to explain what he found to be the result whittoorth v. 
of the case of Casberd v. The Attorney-General. It ^««5'»«» 
was quite sufficient for the present purpose, that the 
plaintiff had failed in making out the case on which he 
asked for the interposition of the Court ; and he was 
therefore of opinion the Vice-Chancellor's order must 
be discharged. 

In consequence of this decision, the plaintiffs amended 
their bill by striking out some of the general allegations 
of fraud, and charging the defendants with having had 
notice of the plaintiffs' securities prior to their obtaining 
the judgments and elegits, but insisting on the right of 
the plaintiffs to preference in respect of their securities 
over those of the defendants, whether the defendants 
had or had not notice, and whether they had or had 
not acted fraudulently in obtaining the judgments and 
eUgitSy and praying that the plaintiffs might be declared 
entitled to priority; and that, if necessary, the judgments 
might be declared fraudulent and void. The plaintiffs 
then gave a notice of motion before the Lord Chancellor 
to revive the injunction granted by the Vice-Chancellor; 
but it was subsequently arranged, with the consent of 
all parties, and without prejudice to the question of 
fraud and the question of priority, that the injunction 
should be revived, and the plaintiffs appointed receivers 
of the rents and profits of the premises in question. 

The cause itself was recently heard before Vice- 
Chancellor Wigram, when his Honour decreed in favour 
of the plaintiffs, and expressed his opinion most un- 
equivocally against the claim of the judgment cre- 
ditor (6). If, said his Honour, the tenant by elegit 
is (as was argued) to be considered as a purchaser for 
(6) See this judgment at length in the Appendix, poit. 
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WhUworih r. value under a conveyance, all trusts and all equitable 
ttugam, interests of every description must be subject to the 

judgments against the trustee. It is impossible, except 
by a merely arbitrary decision, to distinguish the case 
of a primd facie trust from the present, unless it can be 
shown that the interest of the equitable mortgagee is, 
for the present purpose, distinguishable from that of the 
mere cestui que trust. Again it follows conversely that 
if the equitable interests of an ordinary cestui que trust 
is not subject to judgments against the trustee, though 
executed, then those judgments, though executed, are 
not analogous to purchases for value. In other words, 
the judgment creditor of a trustee is not a purchaser 
for value, in the contemplation of a Court of equity. 
If a party contracts specifically for a given property, 
pays the purchase money, and obtains the legal title, 
without notice up to the time of obtaining the convey- 
ance, as well as paying his money, that may give him 
a right to be preferred to an equitable claim, which is 
prior in point of time. But there is no principle upon 
which a court of justice can be required to imply that a 
contract to give a judgment is a contract to give that 
which does not belong to the debtor. If the trustee 
were to confess a judgment, am I to imply that it 
amounts to a specific contract to give the creditor an 
interest in that which belongs to the cestui que trust 1 
That appears to be the true distinction. In one case, 
a party contracts for a specific thing; in the other, he 
merely takes a judgment that gives him nothing more 
than a right to that which belongs to his debtor. His 
Honour also added, he was clearly of opinion, that the 
late statutes (c) made no difference in the case. So far 
(c) 1 & 2 Vict. c. no J 2 & 3 Vict. c. 11 ; and 3 & 4 Vict. c. 82. 
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as the judgment creditor claimed to be a mortgagee in 
writing under the statute, he was posterior. It was 
said that the equity of the judgment creditor was equal 
to that of the equitable mortgagee, and that he had by- 
force of the ekffit executed an estate at law in addition 
to his equitable interest, and therefore was to be pre- 
ferred; but that took for granted the whole question 
in dispute, which was what he might take. 

In Langton v. Horton{d)y previously decided by his Langtonv.Hor- 
Honour, he took the opportunity of referring to the 
dictum of Lord Cottenham in Wkitworth y. Gaugain, 
for the purpose of showing that it ought not to receive 
the construction which had been applied to it; but the 
circumstances in Langton v. Horton did not, as will be 
seen, call for a decision on the point involved in Lord 
Cottenham's dictuniy and the case is referred to merely 
for the purpose of introducing to the reader some addi- 
tional reasons urged by the learned Vice-Chancellor, 
in support of the doctrine propounded by him in Whit- 
worth V. Gaugain. The following is a short statement 
of the facts in Langton v, Horton : 

The plaintiffs in the cause were Messrs. Langton and 
Bicknell, who carried on the business of oil merchants 
at Newington Butts. George Birnie, one of the de- 
fendants, was a ship owner in the City of London. In 
the month of April, 1837, Birnie was the owner of the 
Foxhound and three other ships, all of which were 
employed in the South Sea Whale Fishery, and were 
subject to certain contracts and incumbrances. On the 
13th of April, 1837, Birnie assigned these four ships to 
the plaintiffs for securing sums then due to them, and 
further sums to become due, not exceeding in the whole 
(d) 1 Hare, 649. 
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Langton v. 20,000Z. In August, 1837, the Foxhound arrived in the 
Port of London with a cargo, and the plaintiffs releassd 
her from all claims and demands. Previously to the 
month of March, 1838, the Foxhound was again sent 
by Birnie, on his own account, on a voyage to the 
South Sea Fisheries ; and Birnie about the same time 
applied to the plaintiffs to make him further advances 
over and above the 20,000/. secured by the indenture 
of the 13th April, 1837, and the plaintiffs agreed to 
make him such further advances by giving him bills of 
exchange for the requisite amount, upon having the 
same secured by a mortgage of the Foxhound, her 
stores, apparel, appurtenances, and cargo, and by a 
further charge upon the other ships comprised in the 
mortgage of April, 1837. In pursuance of this agree- 
ment three bills of exchange to the amount of 6000/. 
were given by the plaintiffs to Birnie, and the same 
were duly paid at maturity. 

By an indenture dated 2nd March, 1838, Birnie 
assigned to the plaintiffs the ship or vessel called the 
Foxhound, with the appurtenances, &c. thereto be- 
longing, and also all oil and head matter and other 
cargo which might be caught or brought home in the 
said ship or vessel on and from her then present voyage, 
and also the policies of assurance therein mentioned, 
and all muniments, writings and papers relating to the 
said ship, upon trust, for securing to the plaintiffs the 
sum of 6000Z. and future advances, with a power of 
sale. This indenture was duly registered on the 2nd 
March, 1838, but the ship being then at sea, the par- 
ticulars thereof could not be indorsed on the certificate 
of registry, but this was done immediately after the 
return of the ship from her voyage. In the month of 
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June, 1838, Bimie became embarrassed in his circum- J^ngum v. 
stances, and the plaintiffs, at his request, undertook to 
make the requisite payments on account of the ship to 
a large amount. At the time when the plaintiffs un- 
dertook to make these payments, Birnie and also the 
plaintiffs severally wrote to the captain of the vessel to 
inform him of the fact, and also of the assignment to 
the plaintiffs. Bimie went abroad. The ship returned 
from her voyage in January, 1841, and on the 9th of 
that month the plaintiffs took possession of her and 
the cargo by their messenger, and she was brought into 
the Commercial Docks. On the 13th January, 1841, 
the sheriff of Surrey took possession of the ship and 
cargo under a writ of fieri facias, at the suit of the 
defendant Horton, who had recovered judgment against 
Birnie for the sum of 2372/. 16*. This writ was not 
delivered to the sheriff until the 11th January. On the 
16th January the plaintiffs gave the sheriff written 
notice of their claim to the ship. The sheriff thereupon 
summoned the plaintiffs and Birnie, under the Inter- 
pleader Act, before one of the judges of the Court of 
Queen's Bench, who directed an issue to be tried. The 
plaintiffs then filed their bill, stating the above facts, 
and resting their title to relief in this Court, on the 
ground that the indenture of the 2nd March, 1838, did 
not operate as a valid assignment at law of the cargo 
of the ship, by reason of the said indenture having 
been executed before the oil, &c. was taken, but in- 
sisting that it was a good assignment in equity. The 
bill prayed that it might be declared that the indenture 
of the 2nd March, 1838, operated as a good and valid 
equitable assignment to the plaintiffs of the ship Fox- 
hound, and the cargo obtained by her in the voyage 

M 
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idtngun V. which she was prosecuting at the date thereof, by way 
of security for the sums then due and owing from Bimie 
to the plaintiffs; and that it might also be declared 
that the plainti£fs were entitled to the fiill benefit of 
their said security in priority to the rights (if any) of 
the defendant Horton as judgment creditor; — ^for an 
injunction, receiver, and sale, and, if necessary, an ac- 
count. The defendant Horton, by his answer, insisted 
that no interest in the cargo passed by the deed of 
assignment, at the date of which the cargo was not in 
existence ; and that at the time of the seizure by the 
plaintiff, the ship and cargo were in Bimie's possession. 
As to this latter point it appeared by the evidence that 
Blake, the captain of the ship, on his return to this 
country, communicated with the plaintiffs as the owners 
of the ship, and wrote to the person whom he had left 
in command, desiring him to receive the plaintiffs' 
messenger on board, and that he considered himself 
authorized so to do, having seen the indenture of 
assignment to the plaintiffs, and having been told by 
Mr. M'Guffie, who was formerly the clerk, and repre- 
sented himself as acting on that occasion as the agent 
of Birnie, that he was fully justified in giving up pos- 
session of the ship. Upon an application for an injunc- 
tion made to the Master of the Rolls, his Lordship 
ordered, that, upon the plaintiffs undertaking to pay 
2600Z. into Court, the ship and cargo should be delivered 
to the plaintiffs, they undertaking to keep an account 
of the produce of the sale, and an injunction was awarded 
to restrain the sheriff and Horton from selling or other- 
wise levying upon the ship and cargo, and from com- 
pelling the plaintiffs to go to a trial at law. 

His Honour,, after determining the question raised in 
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the cause as to the vaUdity of an assignment of future i-angum v. 
cargo, and adverting to the circumstances under which 
passession of the ship and cargo was obtained, thus 
continued : — 

^* Laying out of the case for the present any right 
which the judgment creditor might have, it is impossible 
to say, — if the assignment can be good between Birnie 
and the plaintiffs, — that enough has 'not been done to 
perfect their equitable title. In the course of the argu- 
ment, I suggested the case of the purchaser of an estate, 
who, having paid his purchase money, prevailed on the 
occupying tenant to give him possession, and I inquired 
whether equity, affirming the validity of the contract, 
would say that possession was unlawful, or would per- 
mit the vendor, who had received the money, to turn 
the purchaser out of possession. This question may 
be tried by that test, for though this is not in the form 
of a purchase, it is yet a transaction in respect of which 
a price was paid, for the price of the security was the 
money they advanced. It appears to me that, whether 
M^Guffie acted or not under the direct authority of 
Birnie, the plaintiffs had, on the 9th of January, per- 
fected their equitable title by lawfully clothing it with 
the possession of the property. 

^' I now come to that part of the argument in which 
Uie superior right of the judgment has been ihmsted 
upon. The general rule of law certainly is, that a 
judgment creditor can take in execution that which 
belongs to his debtor, but cannot take the property of 
other persons, although it may be in the possession 
of the debtor as trustee. I do not understand that it 
was argued that a judgment creditor can take in exe- 
cution property of which his debtor was merely the 

m2 
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Langton V. trustoe. And when this Court has once established 
that the equitable ownership may be in one person, 
and the legal ownership in another, the Court must 
interpose where it is necessary to protect the equitable 
ownership, and for that purpose I am not aware that 
the Court ever refuses its interposition. 
Newiandi v. '* I may refer to the case of Newlands v. Paynter (e) 

*^"'**** as one of the latest reported instances in which its pro- 

tection was resorted to, and in which Lord Cottenham^ 
applying the principal against a judgment creditor in 
the case of personal chattels, the furniture of a house, 
in the most distinct terms affirmed, that which cannot 
indeed be doubted is the law, that equitable property 
Lodge V, Lyj»- must be protected. The cases of Lodge v. Lysely (/) 
Brae€\,Due\m ^^^ Bvacc V. The Duckess of Marlborough {£\ are im- 
of Marlborough, portant cascs upon the subject. And when it is once 
decided, that property ostensibly belonging to a debtor, 
but in truth held by him in trust for another, is to be 
protected, the question in every case must be, whether 
the equitable interest is in any other person than the 
debtor. In determining this question, the Court may 
often have to decide whether the equitable title to which 
the Court is called upon to give effect has been com- 
pleted. If the asserted equitable title is not perfected^ 
the earliest claimant, in point of time, may be postponed 
to a subsequent claimant, whose title is equitable only, 
Meiix V. Bill. — a question which I had to consider in Meux v. Bell; 
and if the equitable title of the earlier claimant is in- 
complete, as between himself and his debtor, the later 
claim, even of a subsequent judgment creditor, as well 
as of a subsequent equitable purchaser, might perhaps 
in some cases prevail. 

(e) 4 Myl. & Cr. 408. (/) 4 Sim. 76. (g) 2 P. Wms. 491. 
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" I think it right however to say, that I dissent from Langton v. 
the construction put at the bar upon the passage attrir 
buted to Lord Cottenham in Whitivorth v, Gaugain (A). 
The construction which in this argument it has been 
insisted that the passage should bear, would strike at 
the root of all equitable titles whatever. It would en- 
able the creditor of a trustee to take the trust property 
in execution. The purchaser of an estate, who had paid 
his purchase money, and entered into possession under 
a defective conveyance, might be defeated by a judg- 
ment creditor of the vendor, whose judgment was pos- 
terior to the sale : Lodge v. Lysely. I think that in 
Whitworth v. Gaugain, Lord Cottenham intended only 
that which his words literally express, that he would 
not interfere against the judgment creditor by an inter- 
locutory order, unless he was well satisfied of the vali- 
dity of the equity to which he was called upon to give 
summary effect; and not that a judgment creditor, who 
has not contracted with specific reference to the pro- 
perty, can overreach a purchaser or incumbrancer, who 
has acquired an interest in the property by contract 
specifically binding that property. The question in all 
such cases, I conceive, must be, who has the better 
right in equity to call for the legal estate or the legal 
possession, and I have always understood the rule to 
be, that if the equitable owner or incumbrancer has 
done enough to perfect his equitable title, he has that 
better right. In Whitworth v. Gaugain, the deposit of WhHwonh v. 
title deeds was accompanied by a formal memorandum 
in writing, explaining the purposes of the deposit. The 
equitable interest of the depositary, like all other equit- 
able interests, was liable to be defeated by a fraudulent 
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^ngum ▼. dealing with the legal estate. But, in that respect, all 
equitable interests are on a footing. How could that 
consideration give priority to a judgment creditor, who 
does not advance his money upon the security of the 
property ? Brace v. Duchess of Marlborough. 

" I have made those remarks in reference to Whit^ 
worth V. Gaugain, only because I have been pressed, 
upon the assumed authority of the decision in that case, 
to decide the present case in favour of the judgment 
creditor, against a party whose title, for the present 
purpose, I take to be an equitable title. To any ex- 
pression of opinion of Lord Cottenham, I should cer- 
tainly defer; but I do not construe the observations 
which have been cited, as importing that Lord Cotten- 
ham entertained the opinion which the argument attri- 
butes to him. The case of Whitworth v. Gaugain has, 
however, no application to the present case. The 
plaintiffs there were equitable mortgagees, and had not 
sought to perfect their title by obtaining actual posses- 
sion. In this case the equitable claimant acquired the 
actual possession of the property, even before the judg- 
ment creditor had placed the writ in the hands of the 
sheriff." 

Doe d. Coiman His Honour also referred to the case of Doe d. Coler 
'^««"' jjj^^ Y. Britain(i)y for the purpose of showing that a 
creditor by judgmeut proceeding in inmtum does not, 
in the view of the Court of Equity, stand in the position 
in which he requires or receives the same favour as a 
purchaser whose right is enforced through the con- 

SkeeUt V. science of the other party; and to Skeeles y,Shearley{k)f 

*"*^* where it was held that a creditor, who had recovered 

(i) 2 B. & A« 293. (fc) 8 Sim. 153 j 5. C. 3 Myl. & Cr. 112^ 
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judgment and taken out execution against the estate of 
his debtor, over which the latter had a power of appoint- 
ment, might be defeated by the debtor's exercising the 
power, which his Honour said was not the case with a 
purchaser. 

It will be remarked, that both in Whittoarth v, Oaur 
gain and in Langtan v. Horton, the Vice-Chancellor in-^ 
timated that Lord Cottenham did not, in the former 
case, intend to come to any decision respecting the 
rights of the judgment creditor, but expressly reserved 
his judgment, and his Honour seemed to consider the 
observations made by his Lordship upon the point in 
question scarcely entitled to the weight even of a 
dictum. That his Lordship did not intend to express 
an unqualified opinion respecting the rights of the judg- 
ment creditor in that case is undoubtedly true ; but we 
submit, with great deference, that the whole tenor of 
his observations proves his mind to have been anxiously 
directed to the consideration of those rights, and when 
a judge so learned, so experienced, and so cautious as 
the late Chancellor, goes out of his way for the purpose 
of removing any false impression that he might be sup- 
posed to have assented to in consequence of an im- 
portant question of law having been raised at the bar, 
it must be believed that before he intimated a strong 
opinion his mind would be fully alive to all the bear- 
ings of the question, and particularly when the autho- 
rities relating to it are so nicely balanced as to render 
it difficult to determine on which side lies the prepon- 
derance. It is submitted also, that had his Lordship not 
intended to express the strong opinion which he had 
evidently formed in favour of the rights of a judgment 
creditor, he would not have pursued the inquiry as to 
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the effect of the legal title acquired by an elegit cre- 
ditor^ and still less would he have examined with such 
care the judgment in The Attorney * General y, Cosher dy in 
order to prove the superiority allowed to a legal title, 
for if there had been no competition in point of title 
between the equitable mortgagee and the judgment 
creditor, it would have been sufficient simply to save 
the rights of the parties, until it should have been as- 
certained, at the hearing, whether the plaintiffs had an 
equitable mortgage or not(Z). 

In Williams v. Craddock{m) there is a dictum of the 
Vice-Chancellor of England very much in point with 
the judgment of the Vice-Chancellor Wigram in Whit-- 



{I) This view was taken by the 
writer in the first edition of his 
Essay on Equitable Mortgages by 
deposit of deeds, and it has been 
confirmed by several writers whose 
attention has since been called to 
the subject Mr. Lee, in his work 
on Abstracts, (p. 397,) says, " It 
seems to be agreed, that until exe- 
cution sued out the judgment cre- 
ditor shall not be allowed to super- 
sede the equitable mortgagee, but 
when, by means of an eUgitf he ob- 
tains the legal estate in the land, 
and has also an equity, as being an 
incumbrancer without notice, Lord 
Cottenham appears to doubt whe- 
ther such a judgment creditor could 
be deprived of his security, which 
is legal as well as equitable. Mr. 
Prideauz,in his work on Judgmentsi, 
(p. 115,) also says, *'It is certain 
that the dictum has produced a ge- 
neral impression, that if the ques- 
tion had come immediately before 
the Court, Lord Cottenham would 
have held that a judgment creditor, 



without notice, in possession under 
his elegit, is entitled to preference 
over an equitable incumbrancer, 
with a prior charge." And Mr. Brow- 
elf, in his pamphlet relative to Lord 
Cottenham's dictum, after alluding 
to the case of Metealf v. The Arch- 
bishop of York, 6 Sim. 244, 1 Myl. 
& Cr. 547, says, *' In that case the 
plaintiff claimed to have a charge on 
a vicarage which the defendants 
had sequestered under a judgment 
obtained after notice. Lord Cot- 
tenham stated this fact as a ground 
for relief in the event of the plaintiff 
showing his charge to be good in 
equity. Had his Lordship not then 
held the same opinion which he in- 
timated more fully in Whitworth v. 
Caugain, it is obvious that the ques- 
tion of notice would have formed no 
ingredient in his judgment; and the 
slight reference he here made to 
the point is sufficient to show that 
his opinion in the latter case was no 
hastily formed one." 
(m) 4 Sim. 313, 
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worth V. Gaugaiuy although it certainly does not appear Jf '''.^*^ ^' 
that in the former case the judge's attention was di- 
rected to the priority that might be claimed by the 
judgment creditor^ as suggested by Lord Cottenham, by 
reason of his legal title. The circumstances were as 
follow: — In 1827, J. P., the owner of a leasehold house, 
being indebted to one Gibbard, deposited the lease and 
assignment with him, and gave him a memorandum 
that the deeds should be held by him as a security for 
the debt and interest. The plaintiffs having subse- 
quently obtained judgment against J. P., for 1300/., 
they issued a fi. fa. in June, 1828, under which the 
sheriff seized and sold the goods of J. P., but not the 
house, and paid over the proceeds to the plaintiffs. 
GKbbard having sued J. P., the defendant, Gibson, at her 
request, consented to pay Gibbard's debt upon having the 
lease and assignment deposited with him as a security 
for that and other sums due, and accordingly J, P. gave 
a memorandum in writing to that effect, acknowledging 
the lease to be deposited for securing 400/., and agree- 
ing to execute a legal mortgage, and the lease and as- 
signment were handed over by Gibbard to Gibson. 

In November, 1828, the fi. fa. was returned, and in 
December following the plaintiffs filed their bill, charg- 
ing that the lease was bound by the effect of the judg- 
ment and execution, and that the plaintiffs were en- 
titled to have the same sold, and the produce, after 
satisfying the sum paid to GKbbard, applied in satisfac- 
tion of their debt, on the ground that any deposit, or 
agreement for deposit, made by J. P. after the fi. fa. 
was issued, was ineffectual as against them. The Vice- 
Chancellor said, that without doubt the writ, from the 
time it was lodged with the sheriff, bound the legal 
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estate in the premises. The sherifF, howeyer, did not 
take possession, but seized other chattels, and after* 
wards returned the writ • • • If, added his Honour, the 
matter had been to be considered prior to the return of 
the writ, the rights of the parties would have stood 
thus, Gibbard would have been entitled to $tand ag first 
incumbrancer i the plaintiffs as second, and then Gibson 
as third. The transaction, however, was such, that the 
plaintiffs, who had a legal lien on the lease, did not 
avail themselves of it, and so let in the subsequent in* 
cumbrancer; and the question was, whether the plain- 
tiffs could come after the return of the writ, and say, 
that because they were entitled to take out a second 
writ, they ought to be remitted to their former rights. 
His Honour held, that the plaintiffs might redeem Gib* 
son, and that if they refused to do so, their bill should 
be dismissed. 

These three cases, viz. Whitworth v. Oaugain, Lang^ 
ton v,Horton, and Williams v. Craddoek are, we believe, 
the only authorities wherein the rights of an elegit cre- 
ditor in opposition to those of a prior equitable mort* 
gagee by deposit of deeds have come directly under ju- 
dicial consideration, and as the case of Whitworth v. 
Oaugain is still sub judice{n)y and we know that the 
opinions of several eminent lawyers are in favour of the 
view suggested by Lord Cottenham's dictum^ we hope 
to be excused for examining at some length the relative 
claims to priority of the above-mentioned creditors. 

The law with regard to judgment creditors, as they 
affect equitable mortgages, may be shortly stated thus : — •. 

The statute of 1 Edw. III. c. 18, gave a judgment 



(n) The writer is infoimed that an appeal has been lodged against the 
decinon of the Vice-Chancellor Wigram. 
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creditor the power of issuing ^fi.fct. to take possession 

of the goods^ and an elegit to take possession of half 

the lands of his debtor. By virtue of this statute, a 

judgment became a general lien upon all the lands 

which the debtor had at the time of entering up the 

judgment, and upon all those which he subsequently 

acquired; and no subsequent act of the debtor, not 

even an alienation for valuable consideration without 

notice, could avoid it(o). The elegit also, when issued, 

had relation back so as to include lands belonging to 

the debtor at the time the judgment was signed ; but 

by 4 & 6 W. & M. c. 20, s. 3, it was enacted that no 4&6W.&M* 

judgment should affect purchasers or mortgagees until 

docketed ; and by 29 Car. XL c. 3, s. 16 (the Statute of 29 Car. 2, c 3, 

Frauds), it was declared that no writ of ji. fa. should 

bind goods until such writ should be delivered to the 

sheriff. By the 10th section of the same statute, the l^* *• 10. 

execution was declared to include all lands, &c. which 

might be held in trust for the debtor. 

Thus lands held by the debtor himself, and lands Leaseholds not 

bound until 
held in trust for him, became extendible under an execution. 

elegity but as leaseholds were held to be within the 16th 

section of the Statute of Frauds, they were not bound 

by the judgment until execution issued. 

The effect of the statutes was not to give a specific statutes gave a 

charge on any of the lands of the debtor, but to S®*^®" 

create a general lien upon all, and therefore, until the 

creditor issued an elegit^ he had not any estate which 

was recognized either at law or in equity, because, as 

the word elegit implies, he had his election either to 

seek satisfaction from the goods of his debtor, or to 

(o) 2 Cm. Dig. 49. 
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extend his lands, and non constat that he might ever 

avail himself of the latter remedy (/?). 

DUtiDction be- Judgment creditors having then, before the 1 & 2 

me^D^te and* ^ict. c. 110^ only a general lien, a distinction has al- 

specific charges, ways been made by Courts of Equity between them 

and incumbrances having specific charges in favour of 

the latter, because, it was said, judgment creditors do 

not lend their money on the credit and security of the 

Judgment ere- land ; and thus in cases of tacking, a subsequent mort- 

ditornotaUowcd ,, , , ^,. . • • j x ^ 

to tack. gftgce was allowed, by gettmg in a prior judgment, to 

squeeze out the intervening incumbrances, while the 

same privilege was not allowed to a subsequent judg- 

Nor to redeem ment creditor who got in a prior legal mortgage. So a 
leaseholds until . , ^ au Z u x. ^JX \ .-.i j f a 

after execution, judgment creditor has been held not entitled to redeem 

a mortgage of leaseholds until after execution issued, 

and whether he was entitled to redeem freeholds until 

Qii<rr«,^f not after elegit has been doubted. It may be questioned, 

allowed to tack , , . , J n > 

as well as to however, whether under the new law, a judgment cre- 

re ecm. ditor will not be entitled to tack as well as to redeem, 

without issuing an elegit, or ji. fa.; for the ground of 

his exclusion from this privilege having been, that he 

had not a specific lien upon the land, and the 1 & 2 

Vict. c. 110, s. 13, having expressly given him such a 

lien, there seems no longer any reason for distinguishing 

his security from that of any other specific incumbrancer. 

Priority of An elegity having relation back to the time when the 

sub8e™*uenr^' judgment was complete, takes precedence of any other 

charge. legal estate acquired subsequently to the judgment, and 

enables the creditor to obtain possession of the property, 

to the exclusion of all legal and equitable incumbrances 

subsequent to the completion of the judgment ; but to 

(p) Redesd. Treat, by Jeremy, p. 126; Ueait r. Dnk9 of Marlborough, 
3Myl.&Cr. 417. 
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what extent the legal rights of an elegit creditor may 

be allowed to prevail against an equitable mortgagee 

by depositor deeds, has not been definitively settled (y). 

By the 1 & 2 Vict. c. 110, s. 11, copyholds are ren- Copyholds and 

dered liable to judgments, as well as lands held in trust \i^^\^ to judg* 

for the debtor, and lands over which he, has a con- "**"**• 

trolling power, and instead of a moiety, the whole of 

his lands are extendible by elegit. Judgments are also Judgments now 
____ ./•i 1 .1 specific charges. 

declared to be specific charges, so that a judgment 

creditor before issuing an elegit is now, it seems, put 
upon a level with all equitable incumbrances, and is not 
only entitled after the expiration of a twelvemonth to 
file a bill for the purpose of realizing his security, but 
may also at any time take the like proceeding for the 
purpose of having his rights protected. After elegit he 
obtains an actual estate in the lands of his debtor, which 
he can avail himself of at law, but to what extent this 
can be used to the prejudice of prior equitable rights of 
third parties, cannot be very accurately defined (r). 

Such being the state of the law with regard to judg- 
ment debts, it having been settled that the judgment 
creditor takes precedence of a subsequent equitable 
mortgagee, whether the judgment were executed or not Authorities con- 
at the time of the mortgage being created, but the right^fnudg- 
authorities being conflicting as to the right of a judg- "^^^jt'^* ^or 
ment creditor in possession under an elegit to retain equitable mort- 



g«g«' 



(q) The writer has felt justified in (r) Decrees and orders of Courts 
drawing this conclusion, because in of equity, rules of Courts of law, 
Whitworih v, Gaugain there was a and orders of the Chancellor in 
tnemorandum in writing, and the bankruptcy and lunacy, for the pay- 
decision- may not be deemed appli- ment of money or costs, have also 
cable to deposits without a memo* under the 18th sect, of I & 2 Vict, 
randum in writing. The case is c. 110, the effect of judgments, 
also under appeal. 
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this benefit of his security as against a prior equitable 
mortgagee, and this question being still sub judice, it 
becomes important to consider the arguments, that 
appear capable of being urged in favour of each of 
these incumbrances. For this purpose we propose, in 
the first place, to take a slight review of the principal 
grounds upon which it is urged, that the title of the 
equitable mortgagee is paramount to that of any sub- 
sequent judgment creditor, and then to state the reasons 
which appear to support Lord Cottenham's dictum in 
WhitUHfrth v. Gaugain, and to show that the legal 
estate of a judgment creditor, acquired by an elegit, 
cannot be controlled for the purpose of giving effect to 
a prior equitable deposit. 
Foundation of The title of an equitable mortgagee by deposit of 
Bttjw?v.Bf**#«/. d^^s i® founded, as we have seen, upon the decision in 
Mussel V. Mussel, and in order to support this decision 
and to meet the anticipated objections to it, on the 
ground of its being a violation of the Statute of Frauds, 
Lord Loughborough held that such a mortgage was 
a contract executed, and was not therefore within the 
Reasons for provisions of that statute. Then, it being settled that 
ablt mortgage, bomjide purchasers, without notice, cannot be affected 
by any subsequent judgments, and that a mortgagee is 
a purchaser j>ro tanto, the claim of an equitable mort- 
gagee by deposit of deeds is said to be analogous to 
that of a purchaser, and to be sufficient to stop the 
progress of any legal estate acquired by a subsequent 
judgment creditor, through the means of an elegit y be- 
cause the judgment creditor has only a general lien, 
and did not advance his money on the credit of the 
land. Thus, it is added, in the case of a defective con- 
veyance, the Court ordered the conveyance to be made 
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perfect without regard to the claims of equitable incum- ^»»'i:^ v. Fran- 
brancers, whose claims had arisen subsequently to the 
defectiye conTeyauce, although it was admitted that if 
a mortgagee had obtained a perfect legal title, he would 
not have been disturbed («)• And so in the instance of Braeev.Dueheu 
tacking, where Courts of equity have allowed a subse- ^ ^^ ^^^ ' 
quent equitable mortgagee by getting in a prior legal 
estate to squeeze out intervening incumbrancers, while 
they have refused the same privilege to judgment cre- 
ditors (0* 

It cannot be denied that the equitable mortgagee is 
placed by the above deductions and examples in a posi- 
tion of great strength ; but on behalf of the judgment 
creditor, it may be urged that, as in the two instances 
just referred to the Court was dealing simply with judg- 
ments, those cases only show the great consideration 
shown by Courts of equity for the legal estate, and there- 
fore tend to confirm the view suggested by Lord Cot- 
tenham, for in no case do we find that, where a judg- 
ment creditor has been in possession under an elegit y he 
has been deprived of his legal estate, in order to give 
effect to an equitable interest. The distinction made 
in favour of purchasers and mortgagees, and the reason 
upon which it is founded, are also perfectly intelligible 
while confined to a competition with mere judgments, 
because the Court is then dealing simply with equities, 
and as it is said the judgment creditor did not advance 
his money on the credit and security of the land, the 
Court will not assist him to get a priority over any 
other incumbrancer ; but that in favour of a mortgagee, 
it will lend its aid to give him a perfect title; or, in 

(j) Burghy. Francis, Rep* Temp. (t) Brace v. Ducheit of Marlbo' 

Finch, ciu3 SwanBt 536» ante. rough, 2 P. Wma. 491, 
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other words, that having a controul over equities as 
Court odI^ in- subjects within its peculiar jurisdiction, it will displace 
equitSs7* ^^ equity even prior in point of time in favour of another 
equitable owner, who has obtained an addition to his 
equitable title by getting in the legal estate; but that it 
will not do so in favourof a judgment creditor beforee%{^, 
not only because he did not lend his money upon the credit 
and security of the land, but because he has other 
remedies of which he may avail himself, and it would 
not be just to deprive a prior incumbrancer of his only 
security, to prefer a judgment creditor, who, in exer- 
cising the option which the law gives him, may choose 
to pitch upon one particular estate, when his security 
extended over all the lands, and all the goods, and even 
the person of his debtor. This is an appropriate exer* 
cise of equitable jurisdiction ; it is dealing purely with 
equities ; but how different must be the grounds upon 
which a Court of equity could determine to take away 
from a judgment creditor in possession under an elegit 
the legal estate acquired by him in exercise of the 
option expressly given to him by law, in order to confer 
it upon an equitable incumbrancer, who has no grounds 
for pretending, like the claimant under a defective 
mortgage, that he contracted for the legal estate. As 
well, it is also urged, might a Court of equity prevent 
a judgment creditor from taking possession of land in 
possession of a legal mortgagee, whose mortgage was 
subsequent to the judgment, on the ground that the 
legal mortgagee having lent his money on the credit of 
the land ought to be preferred, and thus render nuga- 
tory the statutes passed for the benefit of judgment 
creditors. In both cases the judgment creditor founds 
his title upon the statute ; and there seems to be no 
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greater reason for a Court of equity's preventing an 
elegit creditor in possession of the legal estate from dis- 
placing a prior equitable incumbrancer^ than for allow- 
ing a legal estate subsequently acquired through the 
means of an elegit, issued on a prior judgment, to 
supersede a legal mortgage. With reference also to 9**J®<^**?° *® 
the objection that the judgment creditor's lien is not meot examined. 
equal to that of another incumbrancer, on account of 
his not having lent his money on the credit of the land, 
the reasons for it do not appear so conclusive as are 
generally supposed, for although it is stated in a work 
of considerable authority (w), that where A. takes a 
mortgage by a defective conveyance, as by a feoffment 
without livery, and the mortgagor borrows money of 
B. upon bond only, and B. afterwards obtains judgment 
against the mortgagor, and so extends the mortgaged 
lands, a Court of equity will relieve A. and oblige B. 
to supply the defect of livery in the mortgage ; yet the 
reason given is, that in that case B. was only a bond Distinction 
creditor, and his original security was only in personam, founded on 
and therefore when he betters his security by a judg- *** 
ment in rem (x), this shall be only a lien on the land, 
as it was in possession of the mortgagor or his heir; 
and that is subsequent to a mortgage defective at law, 
but which was good in equity. And it is stated in the 
same work (y), that if A. makes a defective mortgage 
to B., and A. continues in possession (which case is A°^ ^^^^^ 

/ . judgmeDt enler- 

analagous to that of an equitable mortgage by deposit ed up immeJi- 
of deed), and afterwards gives a bond to C. with war- ^^® ^' 
rant of attorney to confess judgment, and C. enters 
judgment immediately, then it should seem that the 

(u) Gilb. For. Rom. 228. (y) P. 230. 

(x) Against the e^itate. 

N 



178 HOW BQUITABLB MORTOAQBS DEPEATED, 

bondy warrant and judgment, are to be looked upon as 
one act| and that C. had the land originally in view for 
his security ; and then B. cannot have relief against C. 
upon the defective conveyance in a Court of equity. 
Judgment ere- Again^ it may be urged that, on examining the foun- 
in diite/^° ^"°' dation of their respective titles, the judgment creditor 
has greatly the advantage. The law of elyit was cre- 
ated by statute, expressly for the relief of merchants and 
traders against landed proprietors, that statute being 
emphatically styled the lex de mercatoribus, and has 
existed in full force ever since the reign of Edward the 
First. The early authorities also clearly show that 
nothing short of a legal title was held sufficient to pre- 
vent its operation ; whereas equitable mortgages by de- 
posit of deeds qud equitable mortgages were unknown 
before the commencement of the last century ; and ever 
since the first recognition of them by Lord Thurlow in 
Mussel V. Mussel, the doctrine has met with the most 
unqualified reprobation from almost every judge who has 
had occasion to consider its effect (z). It is also against 
the policy of the law in most cases to give an equitable 
mortgagee this superiority, for it enables him to obtain 
a preference over the general creditors of the mortgagor, 
which is quite contrary to the spirit and intention of 
every act passed for regulating the laws of debtor and 
creditor. 



(s) Lord Eldon, it is well known, observations made by him in Ex 

was always particularly energetic parte Haigh, 11 Ves. 404, where he 

in expressing his disapprobation of said that the rule establishing them 

these securities, in proof of which called upon the Court to decide, 

almost every judgment pronounced upon pvol evidence, what is the 

by him, when they came under his meaning of the deposit, which, inde- 

cognizance, might be adduced ; but pendent of the Statute of Frauds, 

it is only necessary to refer to the ought always to be in writing. 
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Apart, however, from questions of policy, it is im- Qi/«r#, as to 
portant to consider whether it is a proper exercise of Court of equity 
equitable jurisdiction to restrain the operation of an to prevent ope- 

'■ "^ ^ ^ ^ * ration of etegtU 

elegit. Equity acts in obedience and not merely in 
analogy to the statute, and still less in opposition to 
it (a). Equity also is to administer where law is want- 
ing, but if a statute have supplied the law, equitable 
jurisdiction should, it is conceived, be deemed powerless 
for administering, and consequently the statute should 
have its effect. Now in the case under consideration, 
it must be conceded that, although the Statute of West- 
minster 2 had been in full operation for upwards of 
five centuries, even the existence of equitable mortgages 
by a simple deposit of deeds was not recognized until 
the year 1783. If, then, these securities be allowed to 
controul the legal estate conferred by an elegit, it is 
clear that, to a considerable extent, the Statute of 
Westminster is repealed by the judgment of a Court 
of equity, and this, according to the authority of Lord 
Eldon, would be the second statute repealed for the 
purpose of giving effect to these equitable securities. 
In like manner the provisions of the Stamp Act are 
evaded, for they have enacted that a certain ad valorem 
duty shall be paid upon all conveyances of and security 
upon lands, tenements and hereditaments, and yet the 
full benefit of an equitable mortgage may be obtained 
without a stamp of any description being required. 

It will be seen that the principal ground upon which Doctrine as to 
the Vice-Chancellor Wigram rests his decision and die- gago^bebg^a ' 
turn in Whitwortk v. Gaugain and Langton v. Horton *^"^^ ®**" 
is, that the equitable depositor must be deemed a trustee 

(a) Gilb. For, Rom. 225, 

n2 
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of the legal estate for the equitable mortgagee, and 
although the suggestion, coming from so eminent an 
authority, must be received with the greatest deference, 
and is entitled to great weight, yet it should be borne 
in mind that such a view of their relative positions was 
never entertained until after the agitation of the ques- 
tions raised by the dictum of Lord Cottenham in Whit- 
worth V. Gaugain. Neither Lord Thurlow, when he 
established the doctrine of equitable mortgages by de- 
posit of deeds, nor Lord Eldon, when he reprobated 
it, ever in any way intimated that the claims of an 
equitable mortgagee were founded upon the equity of a 
trust, or that the security he acquired should interfere 
with the rights of third parties; all that was considered 
to be established was, that as against the depositor 
himself the depositee should be at liberty to render 
his security available ; and when Lord Eldon, in order 
the more strongly to mark his disapprobation of these 
securities, declared that he would not repeal the Statute 
of Frauds further than the same had already been 
repealed by the recognition of the doctrine of equitable 
mortgages by deposit of deeds, he meant, it is humbly 
conceived, that the Court would not go beyond carry- 
ing into effect the contract for security, and did not 
contemplate that this statute would ever be still further 
repealed by allowing the parliamentary title of an elegit 
creditor to be avoided or displaced by the effect given 
in a Court of equity to equitable deposits. 

The grounds upon which Lord Loughborough justi- 
fied the decision in Russel v. Mussel^ with reference to 
the Statute of Frauds, were, that by the deposit the con- 
tract for a mortgage was so far executed, as to be taken 
out of the 4th section of that statute, and, therefore, 
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to entitle the depositee to come into a Court of equity 
and ask for a perfect security ; but not, it is humbly 
conceived, to defeat any legal title which might be ac- 
quired previously to the depositor's security being made 
perfect. Had the doctrine in that case been supported 
on the ground of the transaction creating a trust, a 
much more formidable difficulty would have been pre- 
sented by the 7th section of the same statute, than 
that which so often occurred to the minds of Lord 
Eldon and other eminent judges with reference to the 
4th section, it being expressly declared by the 7th sec- 29 Car. 2, c. 3, 
tion, " that all declarations or creations of trusts, or 
confidences of any lands, tenements, or hereditaments, 
shall be manifested and proved by some writing signed 
by the party who is by law enabled to declare such Trusts must be 
trust, or by his last will in writing, or else they shall be 
utterly void." The only cases excepted from the ope- 
ration of this section are, when any conveyance shall be 
made of any lands or tenements by which a trust or 
confidence shall or may arise or result by the implica- 
tion or construction of law, or be transferred or ex- 
tinguished by an act or operation of law(i); and it is 
clear, from Lord Hardwicke's description (c) of the 
trusts referred to by the latter section, and from Mr. 
Fonblanque's commentary on that description (eZ), that 
the supposed trust between a mortgagor and mort- 
gagee was never held to be within the meaning of that 
section(e). If then an equitable mortgage by deposit 
of deeds is to be supported against an elegit creditor 
solely on the ground of its being a trust, it seems clear 

(6) 29 Car. 2, c. 3, s. 8. (e) Lewio on Trusts, 2d edit, p, 

(c) Lloyd V. SpUlet, 2 Atk. 150. 181. 
id) 2 Fonbl. onEq. llbi n. 
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that the Statute of Frauds presents an insuperable dif- 
ficulty, or at all events when there is not a memorandum 
in writing, and the foundation for the decision in Mussel 
V. jRussel is wholly taken away(/). 
If mortgage held A grave question might also arise, whether in some 
tacking maybe cases the doctrine of tacking would not be seriously 
effected. affected, and whether the right of an incumbrancer to 

avail himself of a prior legal estate might not be rendered 
valueless; for a purchaser, or incumbrancer, having 
notice of a trusty cannot protect himself by obtaining a 
legal estate, as notice of the trust converts him into a 
trustee, and he cannot, in order to get a plank to save 
himself, be guilty of a breach of trustC^'), 
Langton v. In Laugton v. Horton his Honour said, that allowing 

an elegit creditor to take possession of lands as agamst 
a prior equitable incumbrancer, was a recognition of 
his title to the same extent as if he were a purchaser 
for value under a conveyance, and that if such a doc- 
trine were to prevail, all trusts and all equitable inte- 
rests of every description must be subject to the judg- 
ments against the trustee. This, however, is a result 
that can scarcely be contemplated with any apprehen- 
sion, for it must be borne in mind that the title of an 
elegit creditor is acquired under, and limited by the ex- 
press words of, an act of parliament, which gives him 
only a right to the property of his debtor, and not the 
shadow of a claim to any property held by his debtor 
in trust for another. If authority were needed for this 

(/) It should be slated that in {g) Saunders v. Denew, 2 Vern. 

Whitworth v. Gaugain there was a 271 ; Lewin on Trusts, 2d ed. 610; 

memorandum in wiiting, but the see also Willoughby v. Willoughby, 

Vice -Chancellor Wigram did not 1 T. R. 755; Maundrell v. Maun- 

advert to it as being a material fea- drell, 10 Ves. 270; Mole v. Smith, 

iure in the case. Jac. 496. 
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proposition, we might refer to Finch v. Earl of Win- Fwchv.Enriof 
ch€ls€a(h), where it was held that if a trustee con- *"^'^*^"- 
fessed a judgment or statute, though at law, these 
were liens upon the estate, yet in equity they would not 
affect it, because the estate in equity would not belong 
to the trustee, but to the cestui que trust. His cha- 
racter of creditor can therefore never be mistaken, and 
there is, it may be urged, as little danger in his being 
considered a purchaser for value under a conveyance^ 
as there is just ground for attaching such a character 
to his competing creditor, an equitable mortgagee by 
deposit of deeds, who can only obtain the semblance 
of a security through the extraordinary interposition of 
a Court of equity. The real danger, it is humbly con- 
ceived, will be found to consist not in giving full effect 
to the parliamentary title of an elegit creditor; but in 
mixing the rights and interests of equitable mortgagees 
with questions of trust, from which they have hitherto 
been considered wholly distinct. To exemplify this, 
the following instance is submitted. If a trust be con- 
sidered as created by the deposit of the debtor's deeds, 
it must not only commence with the deposit, but must 
extend throughout the whole of the transactions con- 
nected with it. Suppose, then, a deposit of deeds with 
a banker by his customer for securing a floating ba- 
lance. At the time of the deposit a sum of 10,000/. is 
due, the whole of which, with the exception of a few 
pounds, is aflerwards paid off. A judgment is then 
given by the customer to another creditor, after which 
further advances are made by the banker to a large 
amount. The Statute of Westminster 2nd, and 4 & 6 
W. & M. c. 20, give the judgment creditor a lien upon 

(h) lP.Wra8.278. 
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all lands of his debtor from the time of his judgment 
being docketed, and the recent statutes give him an 
actual charge from the time of the judgment being re- 
gistered; and such is the effect given to these statutes, 
that even a purchaser or legal mortgagee, with or with* 
out notice, takes his conveyance subject to any judg- 
ments perfected at the time of his conveyance. If, 
however, a trust were considered as created in favour 
of the banker for all sums which might become due to 
him, the statutes in favour of judgment creditors would 
be perfectly nugatory, for the judgment creditor could 
not,in the case supposed, avail himself of them, although 
at the time of the judgment being given, there was 
little or nothing due on the equitable deposit. Indeed, 
this doctrine would carry the rights of equitable mort- 
gagees beyond what their most strenuous supporters 
contend for, the principal objection to the right claimed 
by an elegit creditor in opposition to an equitable mort- 
gagee being that the elegit creditor can only take such 
interest as the debtor has at the time of the judgment 
being completed; whereas in the case just referred to 
there may not have been any thing due upon the de- 
posit at the time the judgment was declared by the 
statutes to take effect; the debtor may have been en- 
titled to exercise an absolute controul over the estate; 
and yet because an indefinite trust had been created 
for securing any sums that might be advanced, the judg- 
ment, instead of being a lien or a charge, from the time 
of its being perfected according to the statutes, would 
be subject to any advances made upon this equitable 
security as well before as after the judgment was com- 
pleted, and even after the judgment creditor had issued 
an elegit. If, on the other hand, it be admitted that 
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the trust created by the deposit can only cover sums 
due at the time the judgment was completed, then this 
further difficulty is involved, that an elegit creditor 
must, in every instance of adverse claim by equitable 
deposit, come into a Court of equity not only for the 
purpose of ascertaining the nature of the secret trusts 
which he finds arrayed against his security, but also to 
discover to what extent they were in operation at the 
time the judgment was given — a species of litigation 
that was little contemplated by those who framed the 
acts for giving judgment creditors a speedy and effec- 
tual remedy (i). 
The cases of a purchaser and an equitable mortgagee Purchase and 

^.^,,,, -ji 1 equitable mort- 

are not, it is humbly conceived, by any means analogous, glge distin- 
for in the former case the owner of the estate has ab- 8""**®^' 
solutely agreed to part ^ith it, and a purchaser has 
consequently a strong claim for the interference of a 
Court of equity, to put him in possession of what he 
has contracted for, as was held in Lodge v. Lysely (A), 
while in the case of an equitable mortgage, the debtor 
has only agreed to give a security, which the creditor 
can at any time call upon him to complete, or the 
depositee may, like the judgment creditor, avail himself 
of any other remedies given to him by law for recovering 

(t) It may be conteuded that the of an equity of redemption, says, that 

example just referred to is Id a great if the mortgagor shall afterwards 

measure the coDsequence of admit- redeem and take a conveyance to 

ting the doctrine of equitable mort- himself, he will, it may be thought, 

gages by deposit of deeds, which is let in his widow's right to dower, 

now too well established to be dis- and even his judgment and statute 

puted ; bat it must be conceded that creditors, in preference to the equit- 

if this species of security be put upon able mortgagee. Should this view be 

the footing of a trust, a much more correct, it affords an additional proof 

comprehensive meaning may be at- of the di6Sculty of assimilating a 

tached to it. mortgage to a trust. 

Mr. Coote. in enumerating the {k) 4 Sim. 70. 

disadvantages attending a mortgage 
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his debt; but if he do not complete his security, so as 
to give hira priority, before an actual estate is obtained 
by another creditor by virtue of an act of parliament, it 
seems a great stretch of equitable jurisdiction to deprive 
the latter of his estate, in order to confer it upon the 
creditor who contracted only for an imperfect security. 
Equitable mort- In the casc of a purchase there is also a contract for 
SSforwcu°'*" conveyance, a bargain for the legal estate; but in the 
"^y* case of an equitable mortgage there is only a contract 

for security, an implied agreement that the legal estate 
shall be conveyed, if a requisition should be made for 
the purpose (A); and although it might be contended 
that if the legal estate were outstanding, and a question 
should arise as to the party who has the best right to 
call for it, a prior equitable mortgagee, according to 
the doctrine of qui prior est tempore potior est jure, 
ought to be preferred, yet if the legal estate be in the 
actual possession of a judgment creditor, it is difficult 
to conceive in what respect the equity of a depositee 
can be so superior as to justify the Court in divesting 
him of a right, which the act of parliament has secured 
to him. The depositee knows, at the time of taking his 
deposit, that his security is liable to be defeated by a 
legal mortgage the very next hour after he has taken 
the deposit, while the judgment creditor, having always 
had an acknowledged lien, and having now a specific 
charge on the estate, has a right to suppose that a legal 
estate conferred upon him by an act of parliament, will 
not be affected by any other than a superior estate of 
the same character, viz. a prior legal estate created 
before the existence of that given him by the statute (Z). 

(k) See the observations of Lord gagee. 
Eldon in Ex parte Hooper, 2 Rose, (/) Upon this point the follow- 

329, as to the distinction between ing observations of the Master of 

the rights of a purchaser and mort- the Rolls in Dearie v. Hall may be 
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It IS true, his Honour the Vice-Chancellor, in Whit" 
worth v. Gaugaiuy said^ that the interest of an equitable 
mortgagee is only imperfect in being liable to be de- 
feated by a fraudulent dealing with the legal estate ; 
but it is submitted with great deference^ that this does 
not accurately represent the position of an equitable 
mortgagee, for the reason of a legal title being preferred iieasnos for 
is, that the equitable mortgagee has not any actual Sui!"*"^ *^^*' 
estate until he completes his security by a decree, and 
equity will not in such a case interfere to take away a 
legal title, there being no room, as was said in Marsh Marsh v. Lee. 
V. Lee(fn), for equity to interpose to take away the 
security the law has given, where the person that has 
the security comes into the title without any corruption 
at all ; and it were partiality, and not equity, to inter- 
pose where the security gives a good and legal title. 
Indeed the effect of such interference would be to create 
a new estate in equity, for the purpose of controlling 
the operation of a legal estate, although the circum- 
stances which call for equitable jurisdiction, viz. fraud 
and want of notice, may be wholly wanting. The early Rights of equii- 
acts relating to judgments have declared, that a judg- e^li'judgJJefr 
ment creditor shall have a lien on the lands of his creditor dis- 

tiDguished. 

debtor, which he may convert into an actual legal 
charge by issuing an elegity and the Courts of law have 
determined that an elegit creditor has an estate of which 
he may avail himself in the same manner as any other 
person having a legal title. The act of the 1 & 2 Vict. 

considered applicable, " If by the tate is outstaQdiDg. For the maxim, 

first contract all the thing is given, as an equitable rule, admits of ex- 

there remains nothing to be the sub- ception, and gives way, when the 

ject of the second contract, and question does not lie between bare 

priority must decide. But it can- and equal equities.*' 
not be contended that priority in (m) 2 Ventr. 337. 

time must decide when the legal es- 
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Robertion ?• 
Morton, 



WellesUy v. 
WellesUy. 



c. 110, has given him an actual charge. Equity has 
determined that an equitable mortgagee by deposit of 
deeds acquires such an interest in the lands to which 
the deeds relate, as entitles him to call upon his debtor 
to give him a perfect security ; but it may be said, that 
until such security is given, the estate remains in the 
debtor, subject to all the* charges which by law can 
attach to it, and that if, therefore, an elegit creditor 
obtain possession of the estate before the depositee has 
completed his security, he in fact takes possession only 
of what belongs to his debtor, because, without creating 
a new estate, equity cannot until, decree divest the 
mortgagor of an estate declared by statute to be subject 
to the remedies given to an elegit creditor. So also 
with regard to the mortgage of a chose in action^ the 
security is complete as between the mortgagor and 
mortgagee by the deposit; but is ineffectual against 
the rights of third parties until after notice, which is 
considered tantamount to the legal estate in lands, and 
it will scarcely be contended that a Court of equity 
would, under any circumstances, give the preference to 
an incumbrancer who had not given notice. These 
views will not, it is conceived, in any manner clash 
with the doctrine propounded by the Lord Chancellor 
of Ireland in Robertson v. MortoUy and adverted to by 
the Vice-Chancellor Wigram in Whitworth v. Gaugain, 
viz. that if a man has power to charge lands and agrees 
to charge them, he has in equity so charged them that 
a Court of equity will execute the charge, for this is 
only in effect declaring, as was held in Wellesley v. 
Wellesley (w), that the person creating the charge shall 
at any time be required to fulfil his contract. 
(«) 10 Sim. 256. 
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One of the authoritieB particularly referred to by the 
Vice-Chancellor, in Langton v. Horton and Whitworth 
Gaugain, was Newlands v. Painter (o), where a per- Newland v. 
sonal chattel, which had been given to the separate use **'" ^' 
of a married woman, and was in her possession, had 
been taken in execution by a judgment creditor of the 
husband, whereupon the wife, by her next friend, filed 
a bill to have the property protected, and Lord Cotten- 
ham was of opinion that it should be protected. There, 
however, the important fact of possession marked the 
difference between such a case and that of a mere de- 
posit of deeds, for as a married woman is entitled to 
hold, even as against her husband, property settled to 
her separate use, her possession of such property is the 
same as that of a feme sole, and whilst it continues she 
has the sole equitable interest. The protection, there- 
fore, was not granted, it is humbly conceived, upon the 
ground of the husband being a trustee of the property 
for his wife, but because she had an independent right 
to hold it, and the possession was consistent with that 
title (p). 

His Honour, it will be recollected, also referred in 
Langton v. Horton to the case of Skee/es v. Shearly (q), sheeUt v. 
in order to show that a judgment creditor does not stand ^^^^if* 
in so favourable a position as a person having a specific 
lien ; but in that case the claim of the judgment cre- 
ditor was disallowed, because it appeared that the pro- 
perty extended was subject to a power of appointment 
created by a deed long prior to the date of the judgment, 
and which power had been exercised in favour of a sub- 
Co) 4 Myl. & Cr. 408. (q) 8 Sim. 153 ; 3 Myl. & Cr. 
(p) See also Arundell v. Phipp$, 112. 
10 Ve». 139. 
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Doe d. Wigan 
V. Jones. 



seqvcaLmortgagee. It canDot be denied that the charge 
of a judgment creditoc mighty before the act of 1 & 2 
Vict. c. 110, have been defeated hy the exercise of a 
power of appointment subsequently, provided the power 
were created prior to the date and registry of the 
judgment; but such an effect was not produced by 
reason of any inferiority in the judgment security, but 
because, as was determined in the case of Doe d. Wigan 
V. Jones (r), when a power of appointment is executed 
the person taking under it takes under him who created 
the power, and, therefore, as was also stated by Lord 
Cottenham in Skeeles v. Shearly, an estate passed by 
the exercise of such a power was not subject to the 
judgment debts of the party exercising it, inasmuch as 
the estate was never vested in him («). 



(r) 10 Bam. k Cres. 459. 

(s) In coDcluding this chapter the 
writer hopes to be excused for stat- 
ing that he has not been induced 
to make the observations in the text 
from any desire to abolish the system 
of equitable mortgages, for, on the 
contraiy, he thinks that vast advan- 
tages accrae to commerce from the 
use of them ; but every one who at- 
tempts to expound the law must 
deal with it as he finds it, and if the 
reader, in considering the questions 
above discussed, confine himself to 
that view, the writer believes he will 
come to the conclusion that prin- 
ciple and authority are alike opposed 
to the facilities now usually afforded 
for giving efiect to equitable mort- 
gages by deposit of deeds. If on 
the ground of public convenience, or 
on any other ground equally urgent, 
an alteration is required in the statute 



law, such alteration should, it is 
humbly conceived, be made by legis- 
lative authority ; but it seems to be 
an inconvenient, if not a dangerous, 
innovation for Courts of equity, not 
only to exercise a judgment as to 
what may or may not be beneficial 
to the public, but to put aside an 
act of parliament for the purpose of 
carrying out their particular views. 
Lord Eldon seems to have felt the 
full force of this difficulty in his re- 
peated complaint against the decision 
in Russel v. Rttssel, which first recog* 
nized equitable mortgages by deposit 
of deeds, and the reader is again re- 
ferred to his lordship's judgment in 
Ex parte Haigh, 11 Ves. 403, for a 
summary of numerous observations 
made by him to the same efiect in 
the various cases relating to these 
securities that came under his adju- 
dication. 
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CHAPTER V. 

OF THE EFFECT OF THE BANKRUPTCY OR INSOL- 
VENCY OF EQUITABLE MORTGAGORS. 



Section I. 

Of reputed Ownership and the Rights of Assignees 
under a former Fiat. 

In the event of the bankruptcy or insolvency of an Assignees take, 
equitable mortgagor, his assignees can only take such ablc^mortgw*!' 
interest as he had at the time of his bankruptcy or 
insolvency, and, therefore, if an equitable mortgage be 
perfected at the time of such bankruptcy or insolvency, 
it must be admitted by the assignees. 

Before the act of 2 & 3 Vict. c. 29, an equitable 2 & 3 Vict, 
mortgage was liable to be defeated if an act of bank- 
ruptcy had been committed by the mortgagor before 
the security was created, and a fiat issued within two 
months after the act was committed (a); but by the 
above statute it was enacted, that all contracts, dealings 
and transactions, by and with any bankrupt, really and 
bona fide made and entered into before the date and 
issuing of the fiat against him, should be deemed valid 
notwithstanding any act of bankruptcy by such bank- 
rupt committed; provided the person or persons so 
dealing with such bankrupt had not, at the time of 
such contract, dealing or transaction, notice of any 

(a) 6Geo. 4, c. 16,8.81. 
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Equitable mort 
gage good if 
ttkeo before 
JiaL 



Kotekouim 
actwm, notice 
necetMiy. 



The 72d lection 
of 6 Geo. 4, 
does not lelate' 
to freeholds or 
terms of years. 



prior act of bankraptcy by him committed. If, there- 
fore, the equitable mortgagee have not notice of an act 
of bankruptcy at the time of taking his security, it will 
be valid and effectual if taken at any time before s,Jiae 
issues. But in case the equitable mortgage be of per- 
sonal chattels, or choses in action, care must also be 
taken that the mortgagee either has actual possession, 
or has exercised such a controul over the property by 
giving notice of his claim, as to clothe himself with a 
legal right, for otherwise he may be deprived altogether 
of his lien by the operation of the 72d section of the 
6 Geo. 4, c. 16, by which it is declared, that if any 
bankrupt, at the time he becomes bankrupt, shall, by 
the consent and permission of the true owner thereof, 
have in his possession, order or disposition, any goods 
or chattels whereof he was reputed owner, or whereof 
he had taken upon him the sale, alteration or disposi- 
tion as owner, the commissioners shall have power to 
sell and dispose of the same for the benefit of the cre- 
ditors under the commission. 

The statute has been held not to extend to real pro- 
perty, nor to chattels real(&), and therefore deposits of 
deeds or other equitable securities relating to freeholds, 
or to terms of years in lands and hereditaments, are 
in no danger of being defeated by claims of reputed 
ownership. It has also been determined that shares 
in a bridge company, where the company is seised of 
real estate, are not within the act, and that mortgages 
of real estates, although the debt be secured by bond 
or covenant, which have been assigned over previously 
to the bankruptcy of the assignor, for the benefit of his 



(6) Mont. ^iL Ayr. B. L. by Koe k M. vol. i. p. 833. 
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creditors^ cannot be claimed by the assignees under 
the fiat(c). 

But the statute includes personal chattels in posses- Personal chat- 

. . ,. 11 iii-i r_ ^*''» closes in 

sion, choses tn action, snips, debts, book debts, snares action, ficc. m.' 
of stock in trade and profits, policies of insurance and ^ " ^ • 
bonds (cf). A distinction was at one time attempted to 
be taken between a mortgage and an absolute convey- 
ance of a personal chattel, it being contended that the 
statute did not apply to mortgages, but this question 
was effectually disposed of by the judgment in RyaU v. Rj/all ?. Bowhs. 
Howies (e), where Lord Hardwicke, after much discus- 
sion, and calling in the judges to his assistance, held 
that the mortgagee was to be deemed the true owner 
within the meaning of the statute, and that personal 
chattels left by the mortgagee in the order and dispo- 
sition of the bankrupt passed to his assignees. A 
further distinction was also sought to be made in the 
same case in favour of a partner who took a mortgage Mortgage to a 
of his partner's share of chattels belonging to the part- protected, 
nership, and allowed them to be used as before the 
mortgage; but.it was held that there was no difference 
between a partner and a stranger, where the mortgagor 
was allowed to remain in possession, for that a partner 
who took such a mortgage ought to have the sole pos- 
session. 

On an assignment or mortgage of debts, notice to AssigDmeni or 

lit- 1 • • /. mortgage of 

the debtors is tantamount to takmg possession of per- debts within 
sonal chattels, and must be given to take them out of ^ *® statute, 
the order and disposition of the assignor or mortgagor, 
and mere delivery of a bond without notice is not suffi- 
cient ; but an equitable mortgage of a debt secured by 

(c) Jone$ y.Gibbont, 9 Ves. 407. (e) 1 Ves. sen. 348. 

(a) Mont. & Ayr. B. L. by Koe & M. vol. i. p. 832. 

O 
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a moi*tgage of lands is not within the statute^ so as to 
render notice necessary (/). 
Former bank- Besides the questions which may arise to affect the 
™ncy^o7equii.' security of an equitable mortgage, on the ground of 
able mortgagor, reputed ownership, his claim may also be defeated by 
an old standing bankruptcy or insolvency of his mort- 
gagor, and care should therefore be taken previously to 
the completion of an equitable mortgage to ascertain 
whether 2l fiat in bankruptcy has ever been issued 
against the proposed mortgagor, or whether he has 
ever taken the benefit of any act for the relief of insol- 
vent debtors. If a fiat should be discovered, it should 
be ascertained whether he obtained his certificate, for 
if he have not, then, as he can have no property except 
with the assent of his assignees (^), it follows that if 
he become possessed of a lease or any other beneficial 
interest, the assignees will be entitled to claim it. If, 
however, the creation of the mortgage and the acquire- 
ment of the property by the mortgagor be simultaneous 
acts, and the contract for the mortgage appear to have 
been part of the terms of purchase, the Court will not 
deprive the mortgagee of his lien. This important dis- 
tinction was recently established in a case (A) before 
the Vice-Chancellor of England, and afterwards on 
appeal before the Chancellor. The facts of the case 
Meux V. Smith, were shortly these : In September, 1838, one Gurney, 
who carried on the business of a publican, being pos- 
sessed of a leasehold public-house for a term of sixty- 
three years, contracted for the sale of it to Leonard 
Albin for 2460Z., and it was proposed that Gurney 



Where mort- 
gage not de- 
feated by former 
fiat. 



(/) Jonei V. Gthhom, 9 Ves. 411 ; 
Ex patte Monro, Buck, 300. 



(g) Moot. & Ayr. B. L. by Koe 
& M. vol. i. p. 696. 
(h) Mens V. Smith, 11 Sim. 410. 
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should grant an underlease to Albin for the whole term Meux r. Smith. 
held by him, wanting ten days. Albin not being able 
to pay more than 450Z. of the. purchase money, he and 
Grurney went together to the plaintiffs, who carried on 
the business of brewers, and Gurney informed the plain- 
tiffs that Albin was unable to advance the whole of the 
purchase money; and Albin thereupon requested the 
plaintiffs to pay to Gurney the sum of lOOOZ., pari of 
the purchase money, and made a similar request to 
Seager & Co., who were distillers ; and the two firms 
agreed to comply with the requests made to them 
respectively. Upon the sale of a public-house by the 
occupying publican, it is the practice for the vendor to 
pay any debt due from him to the brewers who serve 
the house, out of the purchase money ; and, as it often 
happens that the purchaser has not the means of pay- 
ing the whole of his purchase money, an application is 
usually made, either by him or the vendor for him, to 
the brewer, to advance the amount required to make 
up the purchase money, upon the security of the pre- 
mises agreed to be purchased, and to pay the same to 
the vendor; and, if the brewers comply with the request, 
they, at the completion of the purchase, give the vendor 
a cheque, drawn upon themselves at their place of 
business, for the amount, and after the completion the 
cheque is presented by the vendor at the house of busi- 
ness of the brewers ; and the vendor receives payment 
of the cheque by having the amount of it written off 
the debt due from him to the brewers; and upon receiv- 
ing the cheque the vendor delivers immediately to the 
brewers the title deeds, including the conveyance, of 
the public house, and the deeds are held by the brewers 
until the repayment of the sum advanced by them, with 

o2 
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Meux V. Smith, legal interest ; and it is also usual for the brewers to 
take from the purchaser a memorandum, signed by 
him, whereby he agrees that the deeds shall be depo- 
sited with the brewers as a security, not only for the 
sum paid by them in part of the purchase money and 
the interest thereof, but also for all other sums which 
may become due to them from him. On some occa- 
sions the sum necessary to make up the deficiency of 
the purchase money, is advanced in shares, previously 
agreed on by the brewers and by the distillers, who 
have served or are intended to serve the house; and 
the brewers and the distillers agree that their respective 
debts shall not have priority one over the other, and in 
such cases the deeds and memorandum are delivered 
to and remain with either the brewers or the distillers, 
but on behalf of both ; and the debts, when paid, are 
paid pari passu. 

At the time appointed for the completion of the pur- 
chase in this case, an agent of the plaintiffs met Gurney 
and Albin and the agent of Seager & Co. at the public 
house; and the plaintiffs' agent, in payment of the 
1000/., which the plaintiflPs had consented to advance, 
then gave to Gurney a cheque for that sum, drawn by 
him upon the plaintiffs, and made payable to Gurney. 
On the following day, Gurney presented the cheque at 
the plaintiffs' brewery for payment, and the plaintiffs 
wrote the amount of it off the debt due from him to 
them. Seager & Co. paid in like manner to Gurney 
the lOOOZ. which they had consented to advance; and 
Albin paid the rest of the purchase money, and also 
the sum at which the furniture, stock in trade, and fix- 
tures, had been valued. Gurney, on the cheques being 
delivered, and the payments being made to him, executed 
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an indenture, dated the 13th of September, 1838, where- Meux v. Smith. 
by he demised the public house to Albin for the term 
agreed upon, and at the same time he delivered to 
Albin possession of the furniture, Sec, Immediately 
upon the execution of the lease, and in pursuance of 
the before-mentioned arrangements, Gurney delivered 
the lease to the clerk of the plaintiffs' solicitors, as the 
agent and on behalf of the plaintiffs, and the same was 
retained by the solicitors for a short time, for the pur- 
pose of being registered, and was then deposited in the 
strong room at the plaintiffs' brewery. 

The bill alleged that under these circumstances, the 
plaintiffs became entitled to a lien upon the public 
house for the 1000/. paid by them, and the interest 
thereof; and that the lease was delivered to and was 
held by them, as well on behalf of themselves and in 
respect of their lien, as on behalf of Seager & Co., in 
respect of their lien upon the premises for the 1000/. 
paid by them, and the interest thereof. Albin being 
desirous that the plaintiffs and Seager & Co. should 
supply him with goods, the two firms agreed to do so 
upon the usual terms; and they requested Albin to 
sign and give to the plaintiffs, on behalf of themselves 
and Seager & Co., a memorandum of the deposit of the 
lease, which was to operate by way of further security 
for the two sums of 1000/., and also for any debts which 
might accrue due from Albin to the two firms respec- 
tively. Accordingly Albin signed and gave to the plain- 
tiffs, on behalf of themselves and Seager & Co., a 
memorandum dated the 13th day of September, 1838, 
in the words following : " Memorandum, / have this 
day deposited with Sir Henry Meux & Co. the lease of 
the Dolphin Public House, Wbitechapel Road, fox 
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Mtuxy. Smith, securingy on demand, the repayment to them of the 
sum of 1000/., and to Messrs. Seager, Evans & Co., the 
sum of 1000/., now respectively lent and advanced hy 
them to we, with interest thereon respectively at 6 per 
cent, per annum from the date hereof, and also for 
securing unto the said Sir Henry Meux & Co., and 
Messrs. Seager, Evans & Co. respectively, or the part- 
ners for the time being constituting their respective 
firms, the payment of all such other debts and sums of 
money as shall, at any time hereafter, become due and 
owing from me to the partners for the time being con- 
stituting the said firms respectively, for goods sold and 
money lent, or upon any other account whatsoever: 
And I undertake and agree, on demand and at my own 
costs, to execute unto Sir Henry Meux & Co., and 
Messrs. Seager, Evans & Co., or the partners for the 
time being constituting the said respective firms, or to 
such person or persons as they shall direct, an under- 
lease of the premises comprised in the said lease so 
deposited as aforesaid, for such term as they shall re- 
spectively think fit, not extending to the whole term for 
which I hold the same ; such underlease to be granted 
at the yearly rent of a peppercorn, by way of mortgage, 
for securing the payment of the monies and interest 
so intended to be secured as aforesaid, and with such 
powers of sale, and such powers of giving receipts and 
discharges to purchasers, and other clauses and pro- 
visions incident thereto, as the said Sir Henry Meux & 
Co., and Messrs. Seager & Co., or the partners for the 
time being constituting their respective firms as afore- 
said, may think fit : And I declare that the said Sir 
Henry Meux & Co., and Messrs. Seager, Evans & Co* 
respectively, or such partners for the time being as 
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aforesaid, shall be entitled to and have a lien upon the Meux v. Smith, 
said lease so deposited as aforesaid, but not an assign- 
ment of the whole of my term and interest therein, until 
the whole of the monies and interest intended to be 
secured as aforesaid shall be fully paid and satisfied : 
And lastly, for the considerations aforesaid, I hereby 
undertake and agree, so long as I shall be indebted 
upon the security aforesaid, not to make or execute any 
transfer, assignment or other disposition, either abso- 
lutely or conditionally, of the legal estate of or in the 
said premises, or in any part thereof, to any other per- 
son than the said Sir Henry Meux k Co., and Messrs. 
Seager & Co., or their respective firms for the time 
being." 

Although it was expressed in the memorandum, that 
Albin had deposited the lease with the plaintiffs, yet, 
in fact, the lease never was in his hands or possession, 
but the same was delivered to or deposited with the 
plaintiffs by Gurney, in the manner and under the 
circumstances before-mentioned. Albin, upon the ex- 
ecution of the lease, entered into possession of the 
public house and premises. 

Shortly before the end of 1838, the plaintiffs, for the 
first time, discovered that, in June, 1837, a fiat in 
bankruptcy was issued against Albin, under which be 
was declared a bankrupt, and that the defendants to 
this suit were appointed assignees of his estate. On 
making that discovery, the plaintiffs and Messrs. Seager 
& Co. proceeded to take steps for enforcing their lien, 
and in August, 1839, contracted for the sale of the 
public house and premises comprised in the lease granted 
to Albin, but before so doing, informed his assignees 
of all the circumstances of the case. It was then 
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Meuxv.Smiih. arranged that this sale should be completed, and that 
the plaintiffs and Seager & Co* should receive out of 
the purchase money the amounts due on their respective 
liens, but without prejudice to the rights of the assignees. 
An action was then commenced by the assignees against 
the plaintiflPs for the amount received by them, where- 
upon the plaintiffs filed their bill for an injunction to 
restrain further proceedings in the action, and to have 
their lien established. By this bill, which stated the 
several circumstances before mentioned, the plaintiffs 
insisted that they were entitled to stand in the place of 
Gurney as to the 1000/., the portion of the purchase 
money paid by them, as being purchasers from him of 
the lien to which he would have been entitled upon the pre- 
mises, in case the 1000/. had not been paid to him, and 
that even if they were not entitled to stand in Gurney's 
place in respect of his lien, yet that they were entitled 
to a lien for the 1000/. in preference to and as having 
a priority over the claim of the assignees ; and it prayed 
for a declaration accordingly, and that the assignees 
might be restrained from prosecuting their action. The 
injunction having been obtained, the assignees applied 
to dissolve it, against which cause was shown, and the 
Vice-Chancellor of England refused the motion. His 
Honour said, the sole question in the case was whether 
the lien which the brewers had was not co-existent 
vrith the commencement of the lease at law; and it 
seemed to him, on the circumstances stated, that the 
very act which gave existence to the lease at law, 
namely, the delivery, was the act which constituted the 
deposit and lien. It was quite consistent, his Honour 
added, with the expression in the agreement of the 
13th of September, 1838, "I have this day deposited 
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the lease," that the transaction should be held to be Miuxy/. Smith. 
one in which there never was any actual deposit made 
by Albiu himself; but that he intended the transaction 
should proceed in such a form as that, by the delivery 
of the lease, the deposit should commence. The as- 
signees appealed against this decision, but it was ai&rmed 
by the Chancellor. In January, 1843, the cause came 
on for hearing before the Vice-Chancellor of England, 
when his Honour, without calling upon the plaintiffs' 
counsel to reply, said that the case remained pretty 
much the same as when it was before him for the 
purpose of the injunction, and he saw no reason to 
alter the opinion which he then expressed on the prin- 
cipal question in the cause. He was willing to admit 
that where a matter proceeded on the footing of a 
memorandum, and that was the transaction between 
the parties, the Court would not allow the memorandum 
to be departed from ; but that here he was obliged to 
take the antecedent and the subsequent facts, which 
had been given in evidence together ; and it appeared 
to him that the creation of the legal estate was simul- Distinction in 
taneous with the creation of the equitable lien of the able mortgage 
brewers and distillers; and that Messrs. Meux and ^^^y/^Ji^^ 
Messrs. SeaererCi) had, in their different suits, esta- simultaneous 

,,.,,,.., ^ , . , , 1. 1.1 with creation of 

Wished their nght to have the equitable lien which was equitable mort- 
created by means of the deposit. ^^^'^' 

(i) A bill had been filed by as Messrs. Meux bad in their bill 
Messrs. Seager, stating the same stated and prayed, and both causes 
facts, and praying the same relief were beard together. 
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Section II. 

Of the Mode of realizing an JEquitable Mortgage in 
Bankruptcy. 

If an equitable mortgage be good as against the as- 
signees, two courses are open to the mortgagee; he 
may either proceed to realize his security, for which 
purpose he must present a petition to the Court of Re- 
view praying for a sale of the property, and that the 
produce, after payment of expenses, may be applied 
towards satisfaction of his debt, and that in case the 
same shall be insufficient for the purpose, he may be 
at liberty to prove for the deficiency; or he may give 
up his security and prove for the whole debt. We 
shall consider the latter alternative first. 
Equitable mort- It should be borne in mind that an equitable mort- 
agnwd tTgive g^ig^c, after having once agreed to give up his security 
caoDot re^«^t^ ^^^ ^^^ purpose of proof, will not be allowed to retract his 
proof and have the benefit of his security. This was 
Ex parte determined in Ex parte Downes {k), where a mortgagee 

having, on a low valuation, elected to give up his mort- 
gage, was admitted to prove under a commission of 
bankruptcy against the mortgagor. The estate being 
afterwards sold by the assignees for a much larger 
sum, the mortgagee presented a petition, praying to be 
at liberty to withdraw his proof, and have the benefit 
of the mortgage, which the Chancellor dismissed, ob^ 
serving that it was dangerous to allow a mortgagee to 
retract his election after having had the benefit of his 
Ex parte Daven- proof; and in JEx parte Davenport (l), it was held that 
P^^^' a creditor of a firm, consisting of three partners, who 

(k) 18 Ves. 293 -, 1 Rose, 96. (/) 1 Mont. D. & D. 313* 
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had obtained the usual order for sale of an equitable 
mortgage of property belonging to two of the partners, 
with liberty to prove for the deficiency, could not after- 
wards abandon that order and prove for his whole debt, 
retaining his security; although the order had not been 
acted on, and he was not aware of his legal rights 
when it was obtained. 

But although an equitable mortgagee who has Ignorance of 
proved his debt, on the footing of holding no security, for relief, 
will not generally be permitted to withdraw his proof 
and set up a security, yet ignorance of his possessing 
such security may be ground for granting him re- 
liefer). 

In certain cases the Court will dispense with the rule as Maximum price 
to the sale of securities, and permit the creditor to fix a ^^^ 
maximum yalae upon his security, and then, if it sell for 
more, the bankrupt's estate will have the benefit of the 
surplus (n). In £Jx parte Nunn{o) the mortgagee, who Ex parte Nunn. 
had a debt of 4000/., being desirous of voting in the 
choice of assignees, presented his petition, whereby he 
proposed that his security should be sold as soon as 
the assignees were appointed, and that in the mean 
time it should be taken at the value of 3000/., which it 
was admitted to be, and that he should be at liberty to 
prove for 1600/. Counsel in support of the petition 
stated the practice to have been adopted by some of 
the Commissioners, but not by others ; and the Lord 
Chancellor said he thought the practice reasonable, and 
made the order. 

If an equitable mortgagee have a joint security from ^^^^ mortga- 

^ ^=> o •' '' gee may prove 

wilbout selliog* 
(m) Grugeon v. Gerrard, 4 Y. & Ex parte Mantell, ib. 325 ; Ex parte 
Col. 1 19. Smith, 2 Rose, 64. 

(n) Ex parte Nunn, I Rose, 322; (o) Sapra. 
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a bankrupt and any other person, or a separate security 
from a third person, he may prove against the bank- 
rupt's estate without a previous sale of the security (/?); 
or he may, if he prefer it, proceed with a sale of the joint 
property held by him in pledge, and prove against the 
separate estate (j). And if he have a bond or bill de- 
posited with him as security, he may apply it in part 
payment of his debt, and prove for the residue (r). 
j^fnTpVo^ny."'' In cases of partnership, a joint creditor, who holds 
an equitable mortgage on property belonging to one of 
the partners, may prove his debt without a previous 
sale of the security (5), or if the partner whose security 
he holds die, and the surviving partner become bank- 
rupt, he may likewise prove without realizing his secu- 
rity (0. And so a creditor, having an equitable mort- 
gage on joint property, may proceed to a sale and 
prove against the separate estate («). 
Joint creditor Whether a creditor who has a joint debt againt 
having separate several partners, for which he holds a mortgage of joint 
property, with joint and several covenants from all 
the partners for payment of the debt, can prove the 
whole amount of such debt against each separate 
estate, without first realizing his security; and whether, 
if the security and covenant are by the same instru- 
ment, the creditor can avail himself of it as joint for 
one purpose and separate for another, seem doubtful. 

(p) Ex parte Burnett, 2 Atk. ZB, Ex parte Bowden, WesiMCh, 

528. 135; Ex parte Adams, 3 Mont. 5; 

(q) Ex parte Giller, 2 M.id. 267. A. 157 j 5. C. 2 Dca. 265. Sec Ex 

(v) Ex parte Amphleits, Mont. parte Smylhe,^Vie9., b91\ Ex parte 

77 ; El parte Holfe, 3 Mont. & A. Davenport, 1 M. D. & D. 313. 

311; S.C,2 Dea. 421. (t) Ex parte Bowden, supra. 

(s) Ex parte Peacock, 2 Gl. & J. («) Ex parU GUUr, 2 Mad. 267. 
27 } Ex parte Rodgert, I Dea. & Ch. 



security. 
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These points came under judicial consideration in a re- 
cent case before the Court of Review (x), where two Ex parte Shep- 
partners^ who had become bankrupts, assigned, pre- 
viously to their bankruptcy, two mortgages for 10,000/. 
each, held by them for securing debts due to the firm, 
to a creditor for securing payment of two several sums 
of 2000Z. then due to him from the bankrupts, and all 
further sums which they might become indebted to 
him, not exceeding 20,000/. The indentures of assign • 
ment by which the mortgages were assigned contained 
a joint and several covenant on the part of the bank- 
rupt for payment of the sums so agreed to be secured, 
and the creditor having made advances to the full 
amount specified in the assignments, tendered a proof 
for 20,000/. against the separate estate of each of the 
bankrupts, claiming to retain also the two assignments 
of the mortgaged property. The Commissioners differed 
as to the admissibility of the proof, but the majority of 
them rejected it, being of opinion that the creditor 
could not be allowed to prove unless he would give up 
his joint and several security. Upon this the creditor 
presented his petition to the Court of Review, praying 
that he might be at liberty to prove against each of the 
separate estates, and retain his joint security; but the 
four judges of the Court being equally divided in 
opinion, no decision was come to. He was, however, 
permitted to prove against the separate estates without 
prejudice, upon his undertaking to refund any excess of 
dividends, should the Court be ultimately of opinion 
that the rejection of his proof by the Commissioners 
was correct. The mortgages having been subsequently 
sold, and the creditor having received the produce, 

(i) Ex parte Shepherd^ 1 Mont. D. & D. 101. 
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whereby his debt had become reduced to 287 IZ., the 
assignees presented a petition^ stating that the creditor 
having received dividends from both the separate 
estates on the full amount of his debt, instead of 
287 IZ., he had obtained an excess of 1632/. beyond 
what he would have got if his proof had been post- 
poned until the securities were realized; and they 
prayed that he might be ordered to refund that sum. 
Sir George Rose was of opinion that the assignees were 
not entitled to a return of the dividends, observing, that 
the rule in bankruptcy was undisputed, that a creditor 
was not obliged to give up a security, unless, if real- 
ized, the property (which is the subject of it) would 
fall into the same fund as that on which he sought to 
prove. *' The test," said his Honour, ''by which to try 
the question in the present case is this, has the creditor 
held back property which, unless he so held it back, 
would have fallen into that estate against which he 
made his proof? It is clear that this property would 
not have been divisible among the separate creditors of 
the bankrupts, and therefore could not have formed 
any part of that fund against which the creditor has 
proved." Sir John Cross, after taking time to consider, 
expressed a contrary opinion, and in the course of his 
judgment said, it was not disputed that if the security 
had been made available prior to the proof, the excess 
claimed by the petition would never have been re- 
ceived, as the dividends would then have been paid on 
the sum of 2871/. only; and the object of entering the 
proof first was to give that advantage; that it was ad- 
mitted by both the parties that if the debt and the se- 
curity had been charged upon one and the same fund, 
the security must have been applied in the first in- 
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stance ia the reduction of the debt; but that if the 
security were charged on a stranger to the bankruptcy, 
the whole debt might be proved without regard to the 
security. His Honour also added, that there was an 
essential difference between charging the security upon 
another fund in the same bankruptcy, and charging it 
upon a stranger, it being the duty of the Commissioners 
in the former case to administer all the joint and sepa- 
rate estates of the bankrupts; but that they had no 
such power over the estate or effects of the stranger, 
nor could they compel the creditor to enforce any 
claim against him, and it was in the option of the cre- 
ditor either to enforce or abandon it{z). 



(x) The following note is ap- 
pended to the report of this case, 
and the observations contained in it 
are well worthy of consideration, 
althoagh it must be borne in mind 
that the circamslance so particu- 
larly alluded to by Sir John Cross, 
of the security being given by the 
same parties, is a material ingredient 
in the case, the creation of the se- 
cuiity and the separate obligation 
being simultaneous acts : — 

*' It may be permitted, with all 
humility, to offer a brief remark 
upon this case, the learned judges 
having differed in opinion upon it 
on two several occasions. The 
great fallacy appears to have been 
throughout in treating the joint 
estate as security for the separate 
estate, instead of reversing this order 
of their relative liability. The 
leading facts roust not be lost sight 
of in assisting us to a right conclu- 
sion. The debt itself was a joint 
debt, the property mortgaged to 



secure that debt was also joint, and 
by the deed of mortgage the two 
partners jointly and severally cove- 
nanted to pay that joint debt. Each 
partner was, therefore, individually 
a surety for the payment of the 
partnership debt. Now, according 
to all the principles of law and 
equity which regulate the rights of 
principal and surety, the creditor 
must first seek payment of his debt 
from the principal, before he can 
come upon the surety. If this be 
so, then the creditor had no right to 
prove against the separate estate, 
until he had realized the utmost 
from the joint estate, by the sale of 
the joint property that had been 
mortgaged to hiro, and by proving 
against the joint estate for the re- 
sidue of his debt, he might then, if 
not satisfied by the dividends under 
his joint proof, have been allowed 
to prove against the separate estates 
for the deficiency.'' 
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Equitable mort. Secondly. As to the sale of an equitable mortgage. 

of Mle.** ^^^^ I^ ^^ equitable mortgagee have a power of sale, he may 
either exercise the power and put the property up to 
sale without applying for an order (a), or he may obtain 
the usual order for sale (&) ; but it has been held, that 
if he exercise his power by putting the property up to 
sale, which is bought by him, and he afterwards obtain 
the usual order, the property must be put up at the sum 
for which it was so bought (c). 

Order for sale. On the petition for sale of an equitable mortgage, the 
Court determines as to the validity of the security, 
without any reference to the Commissioners, but an 
order for sale cannot be made except on petition (rf). 
The only reference usually made to the Commissioners 
is to take the account and ascertain the amount due ; 
and if a question of usury arise, and the Court deter- 
mine that the debt is not usurious, the Commissioner 
has no power to inquire as to the usury (e). If the 
equitable mortgage appear to have been created for the 
purpose of preference, or there be circumstances of sus- 
picion sufficient to induce a belief of its not having 
been created bond fide, the Court will not make the 

El parte Order. Thus in JEx parte Ainsworth{f), the deposit 

Ainsworth. being ouly nine days before the fiat, and six days before 
the act of bankruptcy upon which the fiat issued, and 
being given to secure an antecedent debt, without any 
evidence of pressure, the Court intimated that the 

(a) £x parte Ge/i«r, 2 Mad. 267; (d) Ex parte Jennings, 1 Mad. 

Mont. & A. B. L. by Koe &c M. 336; 2 Swanst. 360; Ex pane 

vol. i. p. 252. Smith, 1 Dea. & Ch. 441 ; Ex parte 

(6) Ex parte Hodgson, 1 Gl. jk PayUr, 16 Ves. 434. 

J. 13. (e) Ex parte Jennings, 2 Sw2in&t, 

(c) Ex parte Francis, 1 Dea. & 360. 

Ch. 274. (/) 3 Mont. & Ayr. 451. 
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deposit was so near the act of bankruptcy in point of 
time, that not being given under pressure^ it was a 
fraudulent preference ; and that as the equitable mort- 
gagee had submitted to the jurisdiction of the Court by 
presenting the petition, an order might be made for his 
delivering the deeds to the assignees, if they presented 
a cross petition for the purpose. And in JEx parte Exparu 
Morgan {g) the petition of an equitable mortgagee was ^^'"'* 
dismissed under similar circumstances, and Sir George 
Rose said, that where the deposit is so close upon 
the bankruptcy, the Court always requires satisfactory 
evidence, that it was not made in contemplation of 
bankruptcy, before it declares the petitioner an equi- 
table mortgagee. It is also equally objectionable if the Equitable mort- 
security is of long standing, and no steps have been ^gtoJifri^m- 
taken for the purpose of getting it realized. Thus in stances sus- 

- ^ . . . picious. 

Ex parte Jones (h) the petition was by an equitable y^^ pa^te Jones. 
mortgagee by deposit of deeds without any memo- 
randum. The deposit was in 1825, the commission in 
1826, the bankrupt died in 1829, and the petition was 
not presented till 1837: and the Court held that as 
there was no written evidence, and the demand was so 
stale, an order could not be made. 

It should, however, be remarked that the Court has Equitable mort- 

no power to compel an equitable mortgagee either to S«gee not com- 
r r -1 o o pelled to concur. 

prove his debt, or to sell his security, and, therefore, if 

there be two mortgages, and the holder of the second 

refuse to concur in a sale, the property can only be sold 

subject to his claim. Thus in Ex parte Jackson (i), Es parte Jack- 

where there was a first mortgage for 1000/., and a '^"* 

(g) 1 Mont. D. & D. 116. See (h) 3 Mont. & Ayr. 327. 

also Ex parte Wake, 3 Mont. & A. (i) 5 Ves. 357. See also Ejt 

329. parte Topham, 1 Mad. 38. 

V 
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second for 800/., and the holder of the first mortgage 
having sold the premises under the general order for 
1443/. IBs., and his claim being only 1075/.| applied to 
the second mortgagee to join in the sale, but he re- 
fused, insisting that as he had not proved his debt, his 
right could not be affected under the general order, and 
that he was entitled to rest on his security. The first 
mortgagee thereupon presented a petition, praying that 
the second mortgagee might be ordered to convey the 
mortgaged premises to the purchaser, upon being paid 
the residue of the purchase money after deducting the 
principal and interest due to the petitioner and the ex- 
penses of sale and of the application. The Chancellor 
was at first disposed to make the order, but after taking 
time to consider, said his order could not extend to the 
second mortgagee, for the Court had no authority in 
bankruptcy except where the equity of redemption was in 
the bankrupt, but then it was not the bankrupt's property 
until the second mortgage was satisfied, and that he 
could not make a title unless the second mortgagee was 
paid as well as the first. His Lordship said, that if the 
second mortgagee claimed anything as a creditor, the 
Court would no doubt have a hold upon him, and when 
the case was first before the Court, he intimated that if 
the second mortgagee were present at the time the 
order for sale was made, and suffered the sale to go on, 
it would be too much to permit him to lie by, and make 
the objection afterwards. 

Equitable mort- Although the latter suggestion can only be considered 

gagee sub- .,.,,. , 

mitting to as a dictum, and there is not much reason to expect it 

jurisdiction. ^ould be strictly acted on, yet, as a measure of pru- 
dence, a subsequent equitable mortgagee, who does not 
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concur in an order for sale obtained by a first mort- 
gagee, should, if present when the order is made, give 
notice that he does not concur in the sale. Of course, if 
he prove bis debt, or present a petition, or do any other 
act to recognize the authority of the Court, he submits 
himself to its jurisdiction, and an order for sale may 
then be made to include him. 

If a surety obtain an order for sale of an equitable Surety must ex- 
mortgage held by him as an indemnity against a debt proo^prm^ed^ 
which the creditor has proved under the fiat, the Court °*^^*^- 
will not allow him to retain the proceeds of the sale for 
his indemnity, or towards satisfaction of his debt, until 
the amount of such proceeds have been expunged from 
the proof (A). And where an equitable mortgagee is 
sole assignee under the fiat, and he has also a right 
against a surety, who has become bankrupt, for the 
same debt, the Court will not make an order for sale, 
without some person being appointed to protect the 
interests of the creditors of the surety (Z). 

After an order for sale has been obtained by an equi- Aseimees must 
table mortgagee, the Court will not postpone the sale 8°]^. *^ ^^® 
on the application of the assignees, unless the mortp- 
gagee consent (m) ; and if the assignees delay the sale, 
an application may be made to enforce the order, but 
not, it seems, for a new order (n). 

Assignees under a fiat have the power of buying in Assignees may 
property put up for sale under the usual order in cases ^"^ *°' 
of equitable mortgages, and, should it be properly 
exercised, they will not be liable for any loss or ex- 

(k) Ex parte Sherrbigton,! Mont. (m) Ex parte Belcher, 2 Dea. & 

D. & D. 195. Cb. 587. 

(/) Ex parte Haines, Mont.& Ch. (n) Ex parte Bohinson, 3 Dea. & 

32; S.C.4Dea.2Q. CIi. 103. 

p2 
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penses occasioned by a resale, although the property be 

subsequently sold for a less sum than that at which it 

was bought in at the first sale (o). 

Equitable mort- If an equitable mortgagee obtain leave to bid, and 

Seposi?*^" become the purchaser, he will be required to pay a 

deposit in the same manner as any other purchaser (p). 

When order for Where all parties agree, there is not any necessity for 

with. obtaining an order for sale, and should a petition be 

presented after an agreement has been come to by all 

parties, the costs will fall upon the petitioner (9). 



Section III. 

Of the Right of an Equitable Mortgagee to Rents and 

Costs* 

We now proceed to consider the rights of an equitable 

mortgagee on a sale of the mortgaged property, first, as 

regards his claim for rents and profits, and secondly, as 

to his claim for costs and expenses. 

Rents and pro- It was at one time doubtful whether an equitable 

date of U»e mortgagee who applied for an order for sale was enti- 

order for sale, ^j^^ ^^ ^Yie rents and profits of the estate until sold (r) ; 

but the general practice in the Court of Review now is 

to declare him entitled to the rents from the date of the 

order for sale {s) ; and if on applying for the order the 

Court direct a reference to the Commissioner to enquire 

into the security, he will be entitled to the rents fi-om the 

Notice to date of the order of reference(0. His giving notice to the 

tenants of no 

consequence. (0) Ex parU Baldock, 2 Dea. & (r) Ei parU Bignold, 2 Gl. & J. 

Ch. 60. 273 ; Ex parte Alexander, Ibid. 275. 

(p) Ex parte Stephens, 2 Mont. (<) Ex parte Bignold, 2 Mont& 

& A. 31 ; Ex parte Wilton, Mont. A. 16 ; £x parU Barrell, 3 Mont. & 

&Ch. 110. A. 439. See dilao Ex parte Thorpe, 

(q) Ex parte Whitbread, 3 M. & 3 M. & A. 441 ; S. C. 3 Dea. 85. 

A. 604 J S. C. 3 Deac. 311. (0 Ex parte Smith, 8 Jur. 584, 
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tenants to pay rent to him does not entitle him to the 

rents before the order for sale (t) ; but if the bankrupt Seeus, if bank- 

J nipt absconds, 

abscond, and he take possession, he is entitled to the and possession 
rents and profits from the time of his entry, although ^* *°' 
before the order for sale (u). 

The deposit of deeds entitles an equitable mortgagee Rents once 
to receive the rents, and, therefore, if once received by b^^i^ a^ay! 
him they cannot be recovered back by the assignees (x). 
So if, after being in possession, he suffer the assignees 
to receive the rents, he cannot recover them ; but if the 
assignees be allowed to receive the rents in pursuance 
of an agreement to pay interest, he may recover from 
them so much as his interest amounts to(y). If an If sale deferred, 
order for sale be obtained, and the sale is deferred, the TObsequenr 
mortgagee may apply the rents and profits to the interest '°^®'®*^' 
subsequent to the order of sale and up to the time of 
taking the account (z). 

Secondly, as to the claim of an equitable mortgagee Cosu and ex- 
for costs and expenses. If an equitable mortgagee by 
deposit of deeds have taken the precaution, which should 
never be omitted, of providing himself with a memo- 
randum in writing at or shortly after the deposit, he 
will be entitled to the costs of his petition for a sale 
out of the proceeds of the mortgaged property ; but if Not allowed 
he have not a memorandum, then the costs fall upon randum in 
himself (a). Various decisions have been come to as to ^^^^^^' 

(0 £x parU Scott, 3 Mont. & A. (s) E» parte Ramsbottom, 2 Mont. 

592 ^ S. C. 3 Dea. 304 ; Ex parte & Ayr. 79 ; S. C. 4 Dea. & Ch, 

BurreU,3M.kA.439. 198. 

(tt) Ex parte Bignold, 2 Mont. (a) Ex parte Vauxhall Bridge 

& A. 214. Company, 1 01. & J. 101 ; Ex parte 

(x) Garry ▼. Sharratt, 10 Barn. Sikes,Buck, 350 ', Ex parte Gar but, 

& Cres. 717 ; Sumptei- v. Cooper, 2 2 Rose, 79 ; Ex parte Trew, 3 Mad. 

Barn. & Ad, 223. 372 ', Ex parte Brightens, 1 Swanst. 

(y) Ex parte Calwell, I Molloy, 3 j Ea parte Warry, 19 Ves, 472, 
969, 
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the nature and effect of the memorandum required to 
give the mortgagee the benefit of this rule : thus it was 
held that a memorandum in writing entitles him to 
costs, although parol evidence may be necessary to idea- 
What writing tify the deposit (ft). And where an equitable mortgage 
suflkient. j^^^ j^^^ created by deposit of deeds, without a sufficient 

memorandum in writing, but the mortgagor on taking 
up a further sum wrote to the first mortgagee directing 
him to hold the deeds, after payment of his mortgage, 
for the second mortgagee, the Court held that this was a 
sufficient memorandum in writing to exempt the first 
mortgagee from the costs of a petition for a sale (c). 
So also where the mortgagor had written a letter to the 
mortgagee in which he referred to the deposit (rf). 
Purpose of But to render the memorandum effectual, it should 

stetS!™^**^ specify the purpose for which the deposit was made, 
and be signed by the depositor or by his authority, for 
£x paru Smith, in £Jx parte Smith (e), it was held that as the letter 
referring to the equitable mortgage did not in any way 
indicate the purpose for which the deeds were deposited^ 
but merely mentioned the fact of the deposit, the equit- 
able mortgagee was only entitled to an order as on a 
Memorandum deposit without any memorandum in wnting. And 

must be signed . .--, -r^ • « ^ i •»-? ■»-» 

by bankrupt, m Ex parte Reidif) and Ex parte JBmmerton (g), 
where the memorandum had been prepared and signed 
by a clerk of the creditor, and did not appear to have 
been so signed by the authority of the bankrupt, the 
mortgagee was held not entitled to his costs. 

(6) Ex parte Vauxhall Bridge (d) Ex parte CorUtt, 1 M. D. 

Company, 1 G1.& J. 101. & D. 689; Ex parte Twining, lb. 

(c) Ex parte Reid, 1 Mont. & Mac. 691 . 

114; Ex parte Reynolds, 2 Mont. & (e) 1 Mont. D. & D. 165. 

A. 104 ; Ex parte Bisdee, 1 Mont. (/) 1 Dea. & Cb. 250. 

P. & D« 333 . (g) 3 Dea. & Ch. 654. 
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If the debt for mrhich an equitable mortgage, by Old memo- 
deposit of deeds, accompanied by a memorandum in raffident^for 
writing, was given, be paid oflF, and a fresh debt be con- °^^ ^®***' 
tracted, a verbal agreement that the deposit shall 
continue as security for the new debt will not entitle 
the mortgagee to his costs (g) ; but if some only of the 
deeds are returned, and fresh securities are taken, his 
right to costs will not be affected (A). And if an equitable 
mortgagee by deposit of deeds, accompanied by a memo^ 
randum in writing, transfer his security to another, 
which he has full power to do(£), the transferree will be Memorandum 
entitled to his costs, although there was no memo- on^tnmSrl^ 
randum in writing on the occasion of the transfer (j). 
It has also been held that the misconduct of the bank- Verbal engage- 
rupt in not having executed a legal mortgage pursuant i"^ mortVa^^* 
to his engagement for the purpose will not entitle the ^^^ sufficient. 
equitable mortgagee to the costs of his petition for 
realizing his security (A). 

Where several deposits of deeds had been made, and when cosu 
some of them were accompanied by memoranda, and *PP<''*>o'»e<*« 
others not, the Court ordered the costs of the petition to 
be apportioned, and that the mortgagee should per- 
sonally bear the costs of so much of the petition as 
related to deposits without memoranda, and that so 
much of the costs as related to deposits with memoranda 
should come out of the proceeds (Z). 

If on the sale of an equitable mortgage, the mort- Costs of order 
gagee be desirous of bidding, he should make that part 
of the prayer of his petition for a sale, otherwise if he 

(g) Kx parte Pigeon, 2 Dea, & (j) Ex parte Smith, 2 Mont. D. 

Ch. 118. &D.314. 

(h) Ex parte Cobham, 3 Deac. (k) ilnon. 2 Mad. 281* 

609. (0 Ex parte Thorpe, 3 Mont. & 

(4) See p. 62 ants. A. 441 } S. C. 3 Dea* 85« 
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Asbignees' costs 
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equitable mort- 
gagee. 



Costs of equit- 
able mortgagee 
allowed io in- 
solveocy with- 
out memoran- 
dum. 

Costs of suit 
when allowed. 



have a separate petition for the purpose, the expense of 
the order will fall upon himself, unless the assignees 
consent to its being paid out of the estate (m). The 
assignees are invariably allowed their costs of appearing 
on the petition of an equitable mortgagee for a sale, 
unless by unnecessary and vexatious opposition they 
call for a deviation from the practice (n). 

It seems that in insolvency an equitable mortgagee 
by deposit of deeds will be allowed his costs on sale of 
the property mortgaged, though he have no memo- 
randum in writing (o). 

If there are circumstances which justify the filing a 
bill to determine the rights of an equitable mortgagee, 
the Court will allow him the costs of the suit, although 
he might have applied to the Court of Bankruptcy for 
the usual order. Thus in Meggisan v. Foster (p) two 
bonds were given by a party, who afterwards became 
bankrupt, to his sister, for securing two several sums of 
5000Z. and lOOOZ., and he afterwards deposited certain 
title deeds as a collateral security. On the marriage of 
the sister, the bonds were assigned to a trustee upon 
certain trusts contained in a settlement, but no mention 
was made in the settlement of the deposit, and a bill 
having been^filed by the trustee and the sister's husband, 
praying that the estate, the title deeds of which had 
been deposited, might be sold, and that out of the pur- 
chase money, the amount due in respect of the bonds 
might be paid to the trustee, or that the assignees might 
be foreclosed, the assignees admitted the settlement' 
but insisted that at the times of the execution of the 



(m) Ex parte Say, Mont. 364; 
S. C. 1 Dea. & Cb. 32. 
(n) E9part€ Garbutt,2 Bose, 78. 



(o) The Queen v. Chambers, 4 Y. 
& Col. 54. 
(p) 2 Yo. & Col. N. C. 836. 
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bonds and the deposit the bankrupt was in insolvent 
circumstances, and that being voluntary, they were void. 
The Court decreed in favour of the plaintiff, and the 
counsel for the assignees then submitted that the plain- 
tiffs were not entitled to their ordinary costs as mort- 
gagees, inasmuch as they might have applied to the 
Court of Bankruptcy ; and he referred to a case where, 
under similar circumstances. Sir John Leach had refused 
a plaintiff his costs : but the Vice-Chancellor (Bruce) 
said, that at that time, the right of appeal as to matter 
of fact was not limited by the bankrupt law. That and 
other circumstances distinguished the present case from 
the case which had been referred to, and he was there- 
fore of opinion the plaintiffs were entitled to their costs. 
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CONCLUDING CHAPTER. 



How equitable 

mortgage 

created. 



Lien of vendor 
and purchaser* 



Vendor's lien 
not afiected by 
taking covenant, 
bond, &c. 



Having in the preceding parts of the work entered into 
a full explanation of the nature and effect of equitable 
mortgages^ we propose in the present chapter to state 
briefly the conclusions to be drawn from the several 
authorities by which they are governed, so as to present 
our readers with a summary of the law relating to these 
securities. 

1, An equitable mortgage may be created by any 
writing from which the intention to create it can be 
shown, or by a simple deposit of deeds without writing. 
It will also be allowed in favour of a vendor for unpaid 
purchase money, and of a purchaser who has advanced 
his money on the faith of his contract for a conveyance. 

2. The lien of a vendor is admitted, although he 
may not have intended to reserve or made any stipula- 
tion for it, and is not affected by his taking the personal 
security of the purchaser, e. g. a separate covenant or 
bond, bill or note for the purchase money, unless there 
be an agreement or circumstances clearly showing an 
intention to extinguish the lien, the proof of which lies 
upon the purchaser. If a covenant for payment of the 
purchase money be taken in the same deed by which 
the property is conveyed, it is a strong circumstance to 
show the vendor's intention to dispense with his lien, 
although it is not conclusive if a contrary intention can 
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be made out; but if the vendor take a distinct and s^cui if he take 
independent security, he will, in most cases, be deprived "**^^'*^**"*y' 
of his lien, although Lord Eldon said that even taking 
a mortgage was not to be considered a conclusive 
ground for the inference that a lien was not in- 
tended (a). It is doubtful whether the vendor retains 
his lien where the consideration for the purchase is an 
annuity which is secured by the bond or note of the 
purchaser. 

3. A vendor's lien may it seems be assigned even by Assignment of 
parol, and a bill may be filed to enforce it ; but if a ^ ° ' 
vendor have taken a bond he cannot proceed at law 

and in equity at the same time. 

4. An equitable mortgage by deposit of deeds may Equitable mort- 
also be created by a mere delivery of deeds without a f^^^J^l^^^^^ 
word passing, provided there be a debt due or a sum of 

money advanced at the time the deeds are delivered, 
unless it can be shown that the delivery was made 
diverse intuitu. Such a security may also be made to 
include future advances, or a future debt, if it can be 
proved that the parties so intended at the time the 
deposit was made, or that a subsequent agreement has 
been come to for the purpose ; and to give this further 
effect to an equitable mortgage, it is not necessary that 
any re-delivery of the deeds should take place, or that 
there should be any memorandum in writing, it being 
Bufficient to establish the understanding between the 
parties by oral evidence. But in the event of the 
deposit being intended for the benefit of any future 
members of a firm, it is necessary that such inten- 
tion should be expressly stated in the memorandum of 
deposit, or clearly proved by other parol evidence ; and 

(a) Mackreth v. SymmonSf 15 Ves. 348. 
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in order to include prior advances, an agreement for the 
purpose must be made out by oath uncontradicted. 
Deposiiofcopies 5. A deposit of copies of court rolls constitutes a 

of court roll*. . » ■, -, -, tiii^o 

Copy of a lease, S^^ equitable mortgage ; but whether the deposit of 
an attested copy of a lease would be deemed sufficient 
is doubtful. 

Agreement to 6. There must be either an actual delivery of the deeds. 

deposit not suf- , , j ^ 

ficient. or a clear intention shown, to create an equitable mort- 

gage, and therefore an agreement to deposit without an 
actual delivery of the deeds is not sufficient. Thus 
where the depositor was allowed to retain the memo- 
randum of deposit in his own possession, or the deeds 
were suffered to remain in the custody of his wife, it 
was not deemed such a parting with the possession of 
the deeds as to constitute an equitable mortgage. So 
where a lease was deposited, and afterwards surren- 
dered, and a new lease granted, which remained in the 
hands of the lessor's solicitor, until the lessee became 
bankrupt ; it was held that the depositee of the original 
lease had no claim on the new lease, although he 
parted with the original lease solely for the purpose of 
enabling the lessee to obtain the new grant. But even 
the deposit of a schedule of deeds may be sufficient, it 
the deeds comprised in it are understood to have been 
delivered to the depositee. 
Delivery of 7. With regard to the questions, whether a delivery 

alegal mort?*'^ of deeds for the purpose of preparing a legal mortgs^e, 
g«ge« and whether a deposit of part of the title deeds relating 

to an estate are sufficient to give the depositee an equi- 
table mortgage, the authorities are conflicting; but 
from the greater favour with which this species of secu- 
rity begins to be viewed in Courts of equity, the pro- 
bability is, that both these questions will eventually be 
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settled in the affirmatiye, unless in the latter case the 
circumstances might warrant a belief that the original 
depositee connived at the depositor's intention of com- 
mitting a fraud by creating a fresh charge with the 
deeds not deposited, or that there was such crassa neg^ 
ligentia on the part of the original depositee as to dis- 
entitle him to any claim for relief in a court of justice. 

8. Although these securities may be transferred by Equiuble mort- 
the depositees, yet the parties to whom they are trans- S^be^ra^** 
ferred can only stand in the place of the original ^«rred. 
depositees, and cannot, by obtaining possession of the 

deeds, tack any debt due to themselves from the depo- 
sitor, and should the deeds be delivered to the depositor, 
and re-delivered by him instead of being handed over 
by the original depositee, they will be liable to be 
affected by any act of the depositor prior to the second 
delivery, 

9. Equitable mortgages by deposit of deeds cannot Not good for 
1 1 Mil ••i'l.i . 11 1 third parties. 

be made available as secunties for third parties, although 
advances may have been made by such third parties at 
the same time with the advance by the depositee, and it 
may have been agreed by the depositor that such third 
parties shall have a lien upon the deeds ; but whether 
deeds may not be deposited in the hands of a third 
party for securing advances made by another has not 
yet been determined. 

10. An equitable mortgagee by deposit of deeds is Depositee enti- 
entitled to the produce of the property comprised in the produce of pro- 
deeds deposited, whether arising from goodwill, or pe^y mortgaged. 
from a lease independently of the goodwill, and also to 

any increase that may have accrued in the nature of the 
estate subsequently to the deposit. He is also entitled 
to any fixtures attached to the property included in the 
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deeds deposited, whether affixed before or after the date 

of his deposit ; but not to furniture. 
lUmediesof de- 11. To reaUze these securities^ a decree for a convey- 
^Uy. ance may be obtained in a Court of equity, or, it seems. 

Depositor enti- in case the property be leasehold, for a sale ; but the 



mon *hs*to re- depositor will be allowed six months to redeem, and in 
d««m. i\^Q event of the depositor becoming bankrupt, an order 

for sale may be obtained from the Court of Review, the 
costs relating to which will be paid out of the estate, 
provided a memorandum in writing accompanied the 
deposit, and for this purpose, even a letter written some 
time afterwards, in which the deposit is recognized, has 
been held sufficient ; but if the equity of redemption be 
not in the bankrupt, a bill must be filed. 
Costs allowed in 12. In a suit instituted for sale of the mortgaged 
no* memo-^'*^ property the equitable mortgagee has been allowed his 
randum. costs, although there was no memorandum in writing of 

the deposit; but the Court has refused to allow him 
the costs of defending an action brought by the holder 
of the legal estate to recover possession of the mort- 
gaged property. 
Depositee enti- 13. Although it has not been determined whether an 
equitable mortgagee applying for an order for sale is 
entitled to the rents and profits of the mortgaged pro- 
perty until sale, yet a receiver has in several instances 
been appointed, and the practice in the Court of Review 
is to allow an equitable mortgagee the rents and profits 
from the date of the order for sale. 
Mortgagee 14. As to notice, — An equitable mortgagee may 

alwdvs &fifictfid 

by notice. always obtain prionty over a prior equitable incum- 
brancer, if he can obtain a conveyance or assignment of 
the legal estate; but even this addition to his security 
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will not avail him, if he had at the time of advanciug 
his money notice of the prior incumbrance. 

16. Notice is either actual or express, implied or con- Different kinds 
structive. Actual notice is where the communication 
of a fact is direct and positive, and it must be given by Actual notice. 
a person interested in the property; nor will it be bind- 
ing if given in a previous transaction, if there is reason 
to believe the mortgagee may have forgotten it. Con- Constructive 
structive notice is that which a mortgagee is presumed 
to have acquired from circumstances that come under 
his knowledge, or which he wilfully abstains from ac- 
quiring. 

16. If a mor^agee have notice of a deed, but is at Notice of a 
the same time informed that it does not in any way re- 
late to the property included in his security, he cannot 

be charged with notice of its contents; but if he have 
notice of one instrument which refers to others, by 
which the rights of third parties appear, he will be 
deemed to have notice of the deeds referred to. 

17. A mortgagee of leaseholds, who finds a lessee in Notice of cove- 
possession, will not be deemed affected with notice of °*°** *° ^®*^' 
covenants in an original lease, if the lessee hold under a 
derivative lease. 

18. An equitable mortgagee receiving notice of a par- Notice of one 
ticular charge will be bound, although it may turn out notlw of ano- 
that the charge is of a description different from that of ^^c'* 
which he had notice; and if there are circumstances so 
unusual as to form a ground for suspicion, and such as 

ought to induce inquiry, an equitable mortgagee may 

be charged with notice; but mere suspicion of notice. Suspicion of 

though a strong suspicion, is not sufficient. "^^^ ^^^ ^ 

19. Possession by a tenant is notice of any interest Notice of 

tenattt*s inte- 
rest. 
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notice unless re- 
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semble. 
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deeds when 
notice. 
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to mortgages of 
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the tenant may have in the estate, unless the tenancy 
be of recent date. 

20. Registry of a deed is not of itself notice, and 
therefore an equitable mort^gee getting in the legal 
estate will have preference over a prior equitable mort- 
gage of which he had not notice at the time of taking 
his security, although the prior charge may have been 
duly registered. 

21. The court rolls of a manor are not constructive 
notice of prior incumbrances. 

22. Lis pendens is not notice, unless registered pur* 
suant to 2 Vict. c. 11. 

23. Semble, a fiat in bankruptcy is notice, but whe- 
ther a legal estate created prior, although got in subse- 
quently to the fiat would be a protection, seems 
doubtful. 

24. Although possession of the deeds is not essen- 
tial to the title of an incumbrancer obtaining the legal 
estate, yet if it can be shown that he must have had 
reason to believe there was a charge upon the property 
at the time he took his security, he will be deemed to 
have notice of the charge of an equitable mortgagee 
with whom the deeds have been deposited. But if 
after having possession of the deeds he part with them 
at the request and upon a misrepresentation of the 
mortgagor, who makes a subsequent equitable mort- 
gage by depositing the deeds, he will not be postponed 
to the equitable mortgagee if he get back the deeds ; 
but if the deeds remain with the equitable mortgagee, 
it may be questioned whether the Court would take 
them from him. 

26. With regard to equitable mortgages of choses in 
action, notice is essential to their validity in any com- 
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petition between the holders of them and third parties; 
and this though the property may be reversionary and 
contingent. Bat if a cestui que trust assign his in- 
terest^and the assignee become bankrupt without giving 
notice to the trustee^ having previously assigned to 
another party, the new assignee need not give notice 
to prevent reputed ownership in the first assignee. 

26. Actual knowlege by a trustee, or other party, to Actual know- 
whom notice is necessary to be given, is tantamount to mount to notice, 
notice; and if this knowledge is acquired even in the 
course of casual conversation, it may be sufficient; but 
a mere conversation with a clerk at an insurance office 
will not be deemed notice to the office, and even the 
private knowledge of one of the actuaries, or directors, Conversation or 
of a company, of shares having been assigned or in- ledge when not 
cumbered, has been held not to be notice to the company °°'*^** 
where the apparent ownership remained with the as- 
signor. 

26. In all cases of incumbrances on shares in public Notice with re- 
companies, it seems that the notice must be given to ^*^ ° ^ *'**' 
such a party and in such a form as to leave no room 

for doubt that, according to the ordinary course of 
business, it must come under the cognizance of the au- 
thorized managers of the company; but it is not ne- 
cessary that it should be in the form prescribed by the 
regulations of the company. 

27. On the assignment of a bond or book debt. Notice of as- 
notice must be given to the obligor or debtor, although bonds w ^k 
verbal notice is sufficient ; and if there are several obli- ^®^*®' 
gors, notice to one is sufficient. So notice to one of 

several trustees or executors is sufficient, unless he be 
personally interested, and do not communicate his 

Q 
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knowledge to the others ; and if he should die^ notice 
must be given to one of the surviyors. 

28. On an assignment of the freight of a ship, notice 
should be given to the charteree, or his authorized agent 
and manager. 

29. Notice to a solicitor or agent is invariably con- 
sidered notice to his client of whatever circumstances 
may come to his knowledge in his capacity of solicitor. 

30. It was at one time held that this notice, to affect 
a purchaser or mortgagee, must be received in the par- 
ticular transaction in which such purchaser or mort- 
gagee was interested; but in a comparatively recent 
case, it was intimated that if one transaction followed 
so close upon another as to render it impossible to 
give a man credit for having forgotten it, a solicitor 
engaged in both might be deemed to have notice of the 
transaction in which a particular client was not inter- 
ested. 

31. How equitable mortgage may he defeated.^An 
equitable mortgage may at any time be defeated by 
another creditor of the mortgagor obtaining possession 
of the legal estate of the property mortgaged, provided 
he had not, at the time of advancing his money, notice 
of the equitable security; and in like manner a subse- 
quent equitable incumbrancer acquiring the legal estate 
is preferred before all other equitable incumbrancers, 
although prior in point of time; and in this respect, 
notice of a mortgage of a chose in action is considered 
tantamount to possession of the legal estate. 

32. It is not necessary that a legal mortgagee should 
be in possession of the title deeds ; but if they are in 
the hands of an equitable mortgagee, the latter cannot 
be deprived of them ; and if a legal mortgagee have 



SQUITABLE MORTGAGES. 227 

concealed his mortgage, or induced an equitable mort- 
gagee to advance his money, or acquiesced in the 
creation of a subsequent charge, his mortgage will be 
postponed. 

33. As to judgments. — The lien of a judgment ere- Lien of judg- 
ditor was created by the Statute of Westminster 2, by 

virtue of which so perfect a legal estate was conferred, 
that the creditor might, after issuing his elegit, maintain 
ejectment, and with regard to leaseholds he had, exclu- 
sive of his remedy by elegit, the power of seizing and 
selling them. 

34. By the 1 & 2 Vict. c. 110, a judgment creditor The whole of a 
is empowered to seize by elegit the whole instead of a now subject fo 
moiety of his debtor's lands, and the judgment, instead *'*^** 

of being a general lien, is made a specific charge on Judgmeot a 

such lands, which the debtor cannot defeat by the ex- "^ ^^ ^^^^' 

ercise of any power that he is capable of exercising 

without the assent of any other person. By the same Orders, decrees, 

statute, all orders, decrees and rules of the Courts of same eflfect as 

law and equity, and orders in bankruptcy and lunacy J«**g°*«"^' 

for the payment of money or costs, are declared to have 

the same effect as judgments. But all judgments, 

decrees, &c. must be registered, and even when regis- judgments, &c. 

tered they have no greater effect, as against purchasers J^J^^ ^^^' 

or mortgagees, than docketed judgments had under the 

old law. 

35. Before the late statutes, a judgment creditor had Before the late 
not such a direct charge as could be recognized in a ment without 

Court of equity, and therefore if he filed a bill without e'*i:»« would not 

^ -^ ' support bill, 

having first issued an elegit, a demurrer would hold ; 

but the statute 1 & 2 Vict. c. 110, having given him an 

express charge, the same objection would not it seems 

apply. 

q2 
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36. For the same reason a judgment creditor was 
not before the late statute allowed to tack, although a 
judgment has always been recognized as a real lien; 
and where a judgment debt had been reported in a 
creditor's suit, it was held to be such an incumbrance 
on the lands of the debtor, as not to be devisable to 
a charitable use, on account of its being within the 
Statute of Mortmain. 

37. A judgment creditor is also entitled to redeem, 
and a subsequent mortgagee may tack his security to 
a prior judgment. After elegit a judgment creditor 
might institute a suit for the purpose of substantiating 
his claim. 

38. Before the 1 & 2 Vict. c. 110, estates held in 
trust for the debtor were not bound by his judgments 
until after execution issued, and judgments might be 
defeated by the exercise of a power created by a deed 
prior to the time of their being docketed; but now 
estates held in trust for the debtor are bound from the 
time of the judgment being registered ; and the exercise 
of a power of appointment, which the debtor is capable 
of exercising without the assent of any other person, 
will not prevent the judgment from being executed. 

39. Copyhold and customary lands are also now 
subject to judgments, and leaseholds are bound from 
the time of judgments being registered. 

40. Equities of redemption are still not extendible 
under a judgment; but the creditor may pursue his 
remedies in a Court of equity. 

41. Purchasers or mortgagees without notice, who 
can get in an outstanding term created prior to the 
registry of a judgment, will take precedence. But if a 
judgment creditor have issued an elegit, a Court of 
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equity will not it seems allow an outstanding term to 
be set up by a subsequent incumbrancer, so as to pre- 
vent the operation of the elegit, 

42. Notice will also at all times prevent a purchaser, Notice prevents 
or mortgagee, from availing himself of an outstanding Sng!*™ ^"* 
term, to the prejudice of a prior judgment creditor, pro- 
vided the judgment have been registered. 

43* It seems doubtful how far an equitable mort- Priority under 
gagee, whose security is duly registered according to tering'^d^. 
the Middlesex Registry Act, would be allowed to have 
priority over an antecedent judgment also registered, 
where a prior legal mortgage was not registered ; but 
the probability is that the second mortgagee would be 
held entitled to stand in the place of the first unre- 
gistered mortgage to the extent of the latter's security, 
and then to hold subject to the judgment : and that he 
would also be held entitled to satisfy the whole of his 
mortgage, if the property should prove sufficient, before 
the first mortgagee would be allowed to make any 
claim. 

44. With regard to the respective rights of an equit- Priority of 
able mortgagee and an ekffit creditor, whose judgment otw equiuwr 
has been obtained subsequently to the creation of the mortgagees, 
equitable mortgage, there is not any early case in which 
they appear to have come under consideration ; but on 
the motion for an injunction in Whitworth v. Gaugain, 
Lord Cottenham intimated an opinion that a judgment 
creditor who has not notice of an equitable mortgage, 
may, by issuing an elegit, take possession of the pro- 
perty mortgaged, to the exclusion of an equitable mort- 
gagee, although his judgment be obtained after the date 
of such mortgage. The Vice-Chancellor Wigram, how- 
ever, on the hearing of the same cause decided against 
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the claims of the judgment creditors in that case, and 
he also expressed a strong opinion in favour of the rights 
of equitable mortgagees over subsequent judgment cre- 
ditors in the case of Langton v. Horton previously 
decided by him. The same point was also incidentally 
raised in Williams v. Craddock, heard before the Vice- 
Chancellor of England, who intimated an opinion in 
accordance with that expressed by the yice-ChanceUor 
Wigram, although in Williams v. Craddock the Vice- 
Chancellor's attention does not appear to have been 
called to the legal effect of an elegit; and from the 
arguments which are capable of being urged in favour of 
the claims of a judgment creditor, the law may be con- 
sidered as not delGinitiyely settled. 
Equitable mort- 46. As to the effect of bankruptcy of equitable mortga- 
by bankraptcy, goTs. — An equitable mortgage is not affected by the bank- 
er insolvency, ^uptcy or insolvency of an equitable mortgagor, provided 
the security were complete at the time of the bankruptcy, 
or insolvency, and a prior act of bankruptcy ynll not 
now defeat it, unless the mortgagee have notice of such 
act before taking his security. 
Notice must be 46. But to prevent reputed ownership of a chose in 
|age°of ehoL'tn oction, the equitable mortgagee must either have actual 
action. posscssiou, or have exercised a control over the pro- 

perty, by giving notice of his claim. 
Real property 47. The statute (6 Geo. 4, c. 16, s. 72), does not, how- 
reaUot object ^^®^' extend to real property, nor to chattels real, and 
to reputed therefore deposits of deeds, or other equitable securities 

ownership. 

relating to freeholds or terms of years, are not liable to 
be defeated by claims of reputed ownership ; and shares 
in a bridge company, where the company is seised of 
real estate, are not within the act : but personal chattels 
in possession, choses in action^ ships, debts, shares of 
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stock in trade and profits^ poUcies of insurance and 
bonds are, and on an assignment of them notice must 
be given, which is tantamount to taking possession. 

48. Besides questions arising from reputed ownership, ^^^ ?^ f?'"'«' 
an equitable mortgage is liable to be defeated by an old vency of mort- 
fiat ilgainst the mortgagor, if he have not obtained his ^^^^' 
certificate under it, or by his having taken the benefit 

of an act for the relief of insolvent debtors, in either of 
which cases whatever property he acquires belongs to 
his assignees ; but it has been held that if the creation 
of the mortage and the acquirement of the property 
by the mortgagor be simultaneous acts, and the con- 
tract for the mortgage be part of the terms of the 
purchase, the assignees can only take subject to the 
lien. 

49. If an equitable mortgage be indisputable the mort- Remedies in 
gagee, in the event of the mortgagor's becoming bank- eqm'tabCmort. 
rupt, may either present a petition to the Court of Review 8*«®®- 

for a sale of the property mortgaged, and obtain leave to 
prove for the deficiency, or he may give up his security 
and prove for the whole debt; but after having once 
agreed to give up his security he will not be allowed to 
retract his proof and have the benefit of his security ; 
although ignorance of his possessing a security may 
entitle him to relief. In certain cases he will be al- 
lowed to fix a maximum value upon bis security and 
prove for the remainder of his claim. 

60. An equitable mortgagee having a joint security Equiubie mort- 
from the bankrupt and another, or a separate security f^n^or^pa^aie 
from a third person, may prove without a previous sale of security, 
the security, or may sell the joint property held by him 
and [MTove against the separate estate ; and if he hold 
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a bond, or bill, he may apply it in part payment of his 
debt, and prove for the reminder. 

61. So in cases of partnership, a joint creditor holding 
an equitable mortgage on property belonging to one of 
the partners may prove without a previous sale of his 
security, or if the partner whose security he holds die 
and the surviving partner become bankrupt, he may 
likewise prove without realizing his security; but whe- 
ther a joint creditor who has a joint debt against several 
partners, for which he holds a mortgage of joint pro- 
perty, with joint and several covenants from all the 
partners for payment of his debt, can prove the whole 
amount of such debt against each separate estate, 
without first realizing his security, seems doubtful. 

62. An equitable mortgagee having a power of sale 
may either sell the property without an order, or may 
obtain the usual order for sale, but if he exercise the 
power by putting up the property for sale, and it be 
bought by him, and he afterwards obtain the usual 
order, the property must be put up at the sum for which 
it was so bought. 

63. The Court determines as to the validity of an 
equitable mortgage on the petition for sale, without any 
reference to the commissioners, the reference to them 
being only to take the account, and ascertain the 
amount due ; but the order for sale must be obtained 
on petition, and if there be circumstances of suspicion 
sufficient to induce the Court to believe that the mort- 
gage was not created bona fide j no order will be made. 

64. The Court of Review cannot compel an equitable 
mortgagee either to prove his debt, or to sell his security, 
and, therefore, if a second mortgagee refuse to concur in 
a sale the property can only be sold subject to his claim ; 
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but if an equitable iiK»igagee submit to the jurisdiction 
by proving bis d^t, or presenting a petition, an order 
for sale may be made to include bim. 

55. If a surety obtain an order for sale of an equitable Smet^ holdiog 
mortgage held by him as indemnity against a debt ^"^ '^^ 
proved under the fiat, he will not be allowed the pro- 
ceeds of the sale until the amount of them have been 
expunged from the proof. 

56. Assignees will not be allowed to postpone or delay AssigMes 
the sale under an order obtained by an equitable mort- S°|J^**?°* 
gagee, but they have the power of buying in the pro- 
perty. Should all parties agree, a sale may be made 
without an order. 

57. As to the right of an equitable mortgagee to rents, Equiuble 



can- 
ine or 



mort* 



— An equitable mortgac^ee is entitled to the rents of the Ragee enmled to 

,^ , , « , , ^ , rentifromdite 

property mortgaged from the date of the order for sale ; of order for tale. 

and if he have received them before, the assignees can- . . 

not recover them ; nor can he recover rents received by Reou received 

the assignees. If, however, the assignees receive the cannot^kHTre-*' 

rents in pursuance of an agreement to pay interest, he co**"^ from 

may recover from them so much as his interest amounts 

to. 

68. As to costs and expenses. — If an equitable mort- Equitable moTt'- 
gagee have a memorandum in writing he will be entitled fn| entitled^" ' 
to the costs of the petition for sale out of the mort- c"»t8 of petition, 
gaged property ; but if he have not a memorandum the Secftt if no 
costs fall upon himself. A writing or letter referring Letter referring 
to the deposit is suflScient ; but it should specify the <? depoait suffi. 
purpose for which the deposit is made, and be signed 
by the depositor or by his authority. 

59. If the debt, for securing which an equitable mort- Memorandum 
gage by deposit, accompanied by a memorandum in former deposit 
writing, was made, be paid off, and a fresh debt be con- °®* w>*c»«n^ 
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tracted, a verbal agreement that the deposit shall coi^ 

tinue as security for the new debt will not entitle the 

mortgagee to costs ; but if some only of the deeds are 

returned and fresh securities are taken, his right to costs 

will not be affected. 

Tranifenee of 60. The trausferfee of an equitable mortgage by d&- 

wntiog, entitled P^^^ ^^ deeds will be entitled to costs, although there 

to cotu. ^^3 QQ memorandum in writing on the occasion of the 

transfer. 
Cotto when ap- 61. The costs of a petition for sale will be apportioned 
portion . where some deposits included in the petition have been 

accompanied by a writing and others not. 
Costs of order 62. If an equitable mortgagee be desirous of bidding, 
he should so pray in his petition, otherwise he will not 
be allowed the expense of an order for the purpose^ un- 
less with the consent of the assignees* 
SemhU.coBtBSil' 63. Semble in insolvency an equitable mortgagee by 
lenc^ without" ^®P^®** ^^ dccds wiU be allowed his costs of a sale with- 
writing. out a memorandum. 

Equitable mort- ^^* ^^ equitable mortgagee will be allowed the costs 

gagee entitled to q( ^ g^it instituted to determine his rights, if circum- 
costs of suit, al- ... . 

though he might stances justify the institution of the suit, although he 
avepeiione . j^jgj^|. i^^^q applied to the Court of Review for the 
usual order for sale. 
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No. I. 



ENACTMENTS RELATING TO JUDG- 
MENTS. 



13 Edward I. c 18 (Westminster 2d). (1285). 

When debt is recovered or knowledged in the King's Court, 
or damages awarded, it shall be from henceforth in the elec- 
tion of him that saeth for such debt or damages to have a 
writ oi^erifadai unto the sheriff for to levy the debt of the 
lands and goods ; or that the sheriff shall deliver to him all 
the chattels of the debtor (saving only his oxen and beasts of 
his plough,) and the one-half of his lands until the debt be 
levied upon a reasonable price or extent. And if he be put 
out of that tenement he shall recover by a writ of tunel dU- 
seisin, and after by a writ of redissemn if need be. 



29 Car. II, c. 35 (Statute of Frauds). (1676.) 

Sect 10. Be it enacted^ by the authority aforesaid, that Lands, &c. 
from and after the said four-and-twentieth day of June it f hall be liable to 
shall and may be lawful for every sheriff or other ofHcer to of c€stvii yu« 
whom any writ or precept is or shall be directed, at the suit ***"**• 
of any person or persons, of, for and upon any judgment, sta- 
tute or recognizance hereafter to be made or bad, to do, 
make and deliver execution unto the party in that behalf 
suing, of such lands, tenements, rectories, tithes, rents and 
hereditaments, as any other person or persons be in any 
manner of wise seised or possessed, or hereafler shall be 
seised or possessed in trust for him against whom execution 
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18 80 sued, like as the sheriff or other officer might or ought 
to have done if the said party against whom execution here- 
after shall be so sued had been seised of such lands, tene- 
ments, rectories, tithes, rents or other hereditaments, of such 
estate as they be seised of in trust for him at the time of the 
And held free said execution sued ; which lands, tenements, rectories, tithes, 
from the incum- rents and other hereditaments, by force and virtue of such 
penoDfieisedin execution, shall accordingly be held and enjoyed, freed and 
trust. discharged from all incumbrances of such person or persons 

as shall be so seised or possessed in trust for the person 
against whom such execution shall be sued; and if any cestui 
que trust hereafter shall die, leaving a trust in fee-simple to 
descend to his heir, there and in every such case such trust 
shall be deemed and taken and is hereby declared to be 
assets by descent, and the heir shall be liable to and charge- 
awe's In the ^^^® ^^^^ '^® obligation of his ancestors for and by reason of 
hands of heirs, such assets as fully and amply as he might or ought to have 
been, if the estate in law had descended to him in possession 
in like manner as the trust descended ; any law, custom, or 
usage to the contrary in any wise notwithstanding. 
The day of sign- Sect. 14. Be it enacted by the authority aforesaid, that 
ment"tobeen- ^^^^ ^nd after the said four-and-twentieth day of June, any 
tered. judge or officer of any of his Majesty's Courts at Westmin- 

ster that shall sign any judgments, shall, at the signing of the 
same, without fee for doing the same, set down the day of 
the month and year of his so doing upon the paper^ book, 
docket or record which he shall sign ; which day of the month 
and year shall be also entered upon the margent of the roll 
of the record where the said judgment shall be entered. 
And such judg- Sect. 15. And be it enacted, that such judgments, as against 
purchasers to purchasers bondjide for valuable consideration of lands, tene- 
relate to such ments, or hereditaments to be charged thereby, shall, in consi- 
deration of law, be judgments only from such time as they 
shall be so signed, and shall not relate to the first day of the 
term whereof they are entered, or the day of the return of the 
original, or filing the bail, any law, usage or course of any 
Court to the contrary notwithstanding. 
Writs of execu- Sect. 16. And be it further enacted by the authority afore- 
goods only from ^^^» ^^^ ^^om and after the said four-and-twentieth day of 
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June, no writ of fieri facias or other writ of execution shall the time of deli- 

biod the property of the goods against whom such writ of officer. 

execution is sued forth^ but from the time that such writ 

shall be delivered to the sheriff, under-sheriff or coroners to 

be executed ; and for the better manifestation of the said time 

the sheriff, under-sheriff, and coroners, their deputies and 

agents, shall upon the receipt of any such writ (without fee 

for doing the same) endorse upon the back thereof the day 

of the month or year whereon he or they received the same. 



4 & 5 W. & M. c. 20. (1692). 

An Act for the better Discovery of Judgments in the Courts of 
King^s Benchf Common Pleas and Exchequer at Westminster, 

Whereas great mischiefs and damages happen and come, as 
well to persons in their lifetimes, but more often to their 
heirs, executors and administrators, and also to purchasers 
and mortgagees, by judgments entered upon record in their 
Majesties* Courts at Westminster against the persons defend- 
ants, by reason of the difficulty there is in finding out such 
judgments, for remedy whereof. 

Sect. 2. Be it enacted, that the clerk of the essoigns of the judgments to be 
Court of Common Pleas, every clerk of the doggets of the doggeied. 
Court of King's Bench, and the master of the office of pleas 
in the Court of Exchequer for the time being, shall, before the 
last day of Easter term next coming, and so in every Easter 
term after, make or cause to be made and put into an alpha- 
betical dogget by the defendant's names, a particular of all 
judgments for debt by confession, non sum informatus^ or nihU 
dicity entered in the said respective courts of the term of Saint 
Hilary preceding, which shall contain the name and names of 
the plaintiff and plaintiffs, the name and names of the de- 
fendant and defendants, his, her or their place or places of 
abode, and title, trade, or profession (if any such be in the 
record of the said judgment), and the debt, damages and costs 
recovered thereby ; and in what county, city or town the re- 
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spective actions were laid, and the number roll of the entry 
thereof, and also that every clerk of judgments, and every 
other clerk of the said Court of Common Pleas and King's 
Bench respectively shall, within ten days before the time 
aforesaid, bring to the respective clerk of the dogget of the 
said respective courts notes in writing of all the judgments 
by them and every of them respectively entered of the said 
term of Saint Hilary upon verdicts, writs of inquiry, de- 
murrer, and every other judgment for debt or damages in all 
things as aforesaid ; and also that the clerk of the judgments, 
and every other clerk of the said Court of Exchequer, shall, 
within the times aforesaid, bring to the said master of the said 
Office of Pleas the like note in writing of all the like judg- 
ments by him or them respectively entered of the said term in 
all things as aforesaid ; to the end the same may be (by the 
clerk of the essoigns of the said Court of Common Pleas^ the 
clerk of the doggets of the said Court of King's Bench, and 
master of the Office of Pleas) respectively entered in the re- 
spective doggets before mentioned in manner and form afore- 
said ; and also that the respective officers and clerks of the 
said respective courts shall likewise, before the last day of 
the term of Saint Michael also next coming, and in every 
Michaelmas term after, make, or cause to be made, as afore- 
said, the like dogget, containing all such judgments in the 
said respective courts of the respective terms of Easter and 
Trinity then last past, and the names o£ the plaintiffs and de- 
fendants, titles and additions, debt and damages in all things as 
aforesaid ; and also that the said respective officers and clerks 
of the said respective courts shall likewise^ before the last 
day of the term of Saint Hilary, which shall be in the year of 
our Lord One thousand six hundred ninety and three, and so 
in every Hilary term afler^ make, or cause to be made, the like 
dogget, containing all such judgments in the said respective 
courts of the term of Saint Michael then last past, with the 
names of the plaintiffs and defendants, titles and additions^ 
debts and damages, in all things as aforesaid ; and that the 
said respective doggets shall be fairly put into and kept in 
books in parchment in the respective offices of the respec- 
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tive officers before named, to be searched and viewed by all 
persons at all reasonable times, paying to the respective offi- 
cers in whose keeping the said books respectively shall be, 
for every term's search for judgments against any one person, 
fourpence, and no more. Fee for search. 

Sect. 9. And be it further enacted, that no judgment, not Judgments not 
doggeted and entered in the books as aforesaid, shall affect ^Jl^^^^!?®^ '° 
any lands or tenements as to purchasers, or mortgagees, or chasers 
have any preference against heirs^ executors or administra- 
tors, in their administration of their ancestor's, testator's or 
intestate's estates. 



1 & 2 Vict. c. 110. 

An Act for abolishing Arrest an Mesne Process in Crcil Actions, 
except in certain Cases ; for extending the Remedies of Creditors 
against the Property of Debtors ; and for amending the Laws 
for the Relief of Insolvent Debtors in England. 

[16th August, 1838.] 

Sect. 11. And whereas the existing law is defective in not Sheriff em> 
providing adequate means for enabling judgment creditors to S^^y^r execa- 
obtain satisfaction from the property of their debtors, and it tion of lands, 
is expedient to give judgment creditors more effectual reme- creditor? ^^° 
dies against the real and personal estate of their debtors than 
they possess under the existing law ; be it therefore further 
enacted, That it shall be lawful for the sheriff or other officer, 
to whom any writ of elegit, or any precept in pursuance 
thereof, shall be directed at the suit of any person, upon any 
judgment which at the time appointed for the commencement 
of this act shall have been recovered, or shall be thereafter 
recovered, in any action in any of her Majesty's superior 
courts at Westminster, to make and deliver execution unto 
the party in that behalf suing of all such lands, tenements, 
rectories, tithes, rents^ and hereditaments, including lands and 
hereditaments of copyhold or customary tenure, as the person 
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against whom execution is so sued, or any person in trust for 
him, shall have been seised or possessed of at the time of 
entering up the said judgment, or at any time afterwards, or 
over which such person shall at the time of entering up such 
judgment, or at any time afterwards, have any disposing 
power which he might without the assent of any other person 
exercise for his own benefit, in like manner as the sheriff or 
other officer may now make and deliver execution of one 
moiety of the lands and tenements of any person against whom 
a writ of elegit is sued out ; which lands, tenements, rectories, 
tithes, rents, and hereditaments, by force and virtue of such 
execution, shall accordingly be held and enjoyed by the party 
to whom such execution shall be so made and delivered, sub- 
ject to such account in the court out of which such execution 
shall have been sued out as a tenant by elegit is now subject 
to in a Court of Equity : Provided always, that such party 
suing out execution, and to whom any copyhold or customary 
lands shall be so delivered in execution, shall be liable and is 
hereby required to make, perform, and render to the lord of 
the manor or other person entitled, all such and the like pay- 
ments and services as the person against whom such execution 
shall be issued would have been bound to make, perform and 
render in case such execution had not issued ; and that the 
party so suing out such execution, and to whom any such 
copyhold or customary lands shall have been so delivered in 
execution, shall be entitled to hold the same until the amount 
of such payments, and the value of such services, as well as 
the amount of the judgment, shall have been levied : Provided 
also, that as against purchasers, mortgagees, or creditors, who 
shall have become such before the time appointed for the 
commencement of this act, such writ of elegit shaU have 
no greater or other effect than a writ of elegit would have had 
in case this act had not passed. 

Sect. 12. And be it enacted. That by virtue of any writ of 
fieri facias to be sued out of any superior or inferior court 
afler the time appointed for the commencement of this act, 
or any precept in pursuance thereof, the sheriff or other 
officer having the execution thereof may and shall seize and 
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take any money or bank notes, (whether of the governor and 
company of the Bank of England, or of any other bank or 
bankers), and any cheques, bills of exchange, promissory 
notes, bonds, specialties^ or other securities for money, belonging 
to the person against whose effects such writ of fieri facias 
shall be sued out ; and may and shall pay or deliver to the and to pay 
party suing out such execution any money or bank notes ^^I^\ ^' ^^^^ 
which shall be so seized, or a sufficient part thereof; tion creditoi ; 
and may and shall hold any such cheques, bills of ex- 
change^ promissory notes, bonds, specialties, or other secu- 
rities for money as a security or securities for the amount 
by such writ of fieri facias directed to be levied, or so much 
thereof as shall not have been otherwise levied and raised ; 
and may sue in the name of such sheriff or other officer for and to sue for 
the recovery of the sum or sums secured thereby, if and when f "?"»* swured 
the time of payment thereof shall have arrived ; and that the change and 
payment to such sheriff or other officer by the party liable on °**^«' securities. 
any such cheque, bill of exchange, promissory note, bond, 
specialty, or other security, with or without suit, or the reco- 
very and levying execution against the party so liable, shall 
discharge him to the extent of such payment, or of such reco- 
very and levy in execution, as the case may be, from his 
liability on any such cheque, bill of exchange, promissory note, 
bond, specialty, or other security ; and such sheriff or other 
officer may and shall pay over to the party suing out such 
writ the money so to be recovered, or such part thereof as 
shall be sufficient to discharge the amount by such writ 
directed to be levied ; and if, after satisfaction of the amount 
so to be levied, together with sheriff's poundage and expenses, 
any surplus shall remain in the hands of such sheriff or other 
officer, the same shall be paid to the party against whom such 
writ shall be so issued ; Provided that no such sheriff or other Proviso as to 
officer shall be bound to sue any party liable upon any such indenonity for 
cheque, bill of exchange, promissory note, bond, specialty, or 
other security, unless the party suing out such execution shall 
enter into a bond, with two sufficient sureties, for indemnifying 
him from all costs and expenses to be incurred in the prose- 

R 
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cution of such action, or to which he may become liable in 
consequence thereof, the expense of such bond to be deducted 
out of any money to be recovered in such action. 

Sect. 13. And be it enacted, that a judgment already en- 
tered up or to be hereafter entered up against any person in 
any of her Majesty's superior Courts at Westminster shall 
operate as a charge upon all lands, tenements, rectories, ad- 
vowsons, tithes, rents and hereditaments (including lands and 
hereditaments of copyhold or customary tenure), of or to 
which such person shall at the time of entering up such judg- 
ment, or at any time afterwards, be seised, possessed or enti- 
tled for any estate or interest whatever at law or in equity, 
whether in possession, reversion, remainder or expectancy, 
or over which such person shall at the time of entering up 
such judgment, or at any time afterwards, have any disposing 
power which he might without the assent of any other person 
exercise for his own benefit, and shall be binding as against 
the person against whom judgment shall be so entered up, 
and against all persons claiming under him after such judg- 
ment, and shall also be binding as against the issue of his 
body, and all other persons whom he might without the assent 
of any other person cut off and debar from any remainder, 
reversion, or other interest in or out of any of the said lands, 
tenements, rectories, advowsons, tithes, rents and heredita- 
ments ; and that every judgment creditor shall have such and 
the same remedies in a Court of equity against the heredita- 
ments so charged by virtue of this act, or any part thereof, as 
he would be entitled to in case the person against whom such 
judgment shall have been so entered up had power to charge 
the same hereditaments, and had by writing under his hand 
agreed to charge the same with the amount of such judgment 
debt and interest thereon : Provided that no judgment cre- 
ditor shall be entitled to proceed in equity to obtain the 
benefit of such charge until after the expiration of one year 
from the time of entering up such judgment, or in cases of 
judgments already entered up, or to be entered up before the 
time appointed for the commencement of this act, until after 
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the expiration of one year from the time appointed for the 
commencement of this act, nor shall such charge operate to 
give the judgment creditor any preference in case of the 
bankruptcy of the person against whom judgment shall have 
been entered up unless such judgment shall have been entered 
up one year at least before the bankruptcy : Provided also, Proviso as to 
that as regards purchasers, mortgagees or creditors, who shall Purchasers, &c. 
have become such before the time appointed for the com- 
mencement of this act, such judgment shall not affect lands, 
tenements or hereditaments otherwise than as the same would 
have been affected by such judgment if this act had not 
passed : Provided also, that nothing herein contained shall be 
deemed or taken to alter or affect any doctrine of Courts of 
equity whereby protection is given to purchasers for valuable 
consideration without notice. 

Sect. 14. And be it enacted, that if any person against Stock and shares 
whom any judgment shall have been entered up in any of her ^° ?"**l!f- ^^^^^ 
Majesty's superior Courts at Westminster, shall have any panics belong- 

government stock, funds or annuities, or any stock or shares »ng to the debtor, 
« . ,1. • T^ 1 1 / 1 , . -, and standing m 

of or m any public company m England (whether mcorporated his own name, 

or not), standing in his name in his own right, or in the name Jj* ^ charged 
of any person in trust for him, it shall be lawful for a judge judge. 
of one of the superior Courts, on the application of any judg- 
ment creditor, to order that such stock, funds, annuities or 
shares, or such of them or such part thereof respectively as 
he shall think fit, shall stand charged with the payment of the 
amount for which judgment shall have been so recovered^ 
and interest thereon, and such order shall entitle the judgment 
creditor to all such remedies as he would have been entitled 
to if such charge had been made in his favour by the judg- 
ment debtor ; provided that no proceedings shall be taken to 
have the benefit of such charge until afler the expiration of 
six calendar months from the date of such order. 

Sect. 15. And in order to prevent any person against whom Order of judge 

ludgment shall have been obtained from transferring, receiv- J? ^ "^?*^® *" 
. ® ,. . « , /. 1 .. , , , the first instance 

mg or disposmg of any stock, funds, annuities or shares hereby ex parte, and on 

authorized to be charged for the benefit of the ludsment ere- jotice to the 
,. , ^/..^ ,.i.,^i bankorcom- 

ditor under an order of a judge, be it further enacted, that pany to operate 

^ 2 as a distringas. 
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every order of a judge charging any government stocky funds 
or annuities, or any stock or shares in any public company, 
under this act, shall be made in the first instance ex par^^, 
and without any notice to the judgment debtor, and shall be 
an order to show cause only ; and such order, if any govern- 
ment stock, funds or annuities, standing in the name of the 
judgment debtor in his own right, or in the name of any 
person in trust for him, is to be affected by such order, shall 
restrain the governor and company of the Bank of England 
from permitting a transfer of such stock in the meantime and 
until such order shall be made absolute or discharged ; and 
if any stock or shares of or in any public company, standing 
in the name of the judgment debtor in his own right, or in the 
name of any person in trust for him, is or are to be affected 
by any such order, shall in like manner restrain such public 
company from permitting a transfer thereof; and that if, af^er 
notice of such order to the person or persons to be restrained 
thereby, or in case of corporations to any authorized agent of 
such corporation, and before the same order shall, be dis- 
charged or made absolute, such corporation or person or 
persons shall permit any such transfer to be made, then and 
in such case the corporation or person or persons so permitting 
such transfer shall be liable to the judgment creditor for the 
value or amount of the property so charged and so transferred, 
or such part thereof as may be sufficient to satisfy his judg- 
ment; and that no disposition of the judgment debtor in the 
meantime shall be valid or effectual as against the judgment 
creditor ; and further, that unless the judgment debtor shall 
within a time to be mentioned in such order show to a judge 
of one of the said superior Courts sufficient cause to the con- 
trary, the said order shall, afler proof of notice thereof to the 
judgment debtor, his attorney or agent, be made absolute : 
Provided that any such judge shall, upon the application of 
the judgment debtor, or any person interested, have full power 
to discharge or vary such order, and to award such costs upon 
such application as he may think fit. 
Securities not Sect. 16, And be it enacted, that if any judgment creditor, 

reHo^ifished^ if ^'^° under the powers of this act shall have obtained any 
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charge or be entitled to the benefit of any security whatso- ihe person taken 
ever, sliall afterwards, and before the property so charged or »d execution. 
secured shall have been converted into money or realized, 
and the produce thereof applied towards payment of the 
judgment debt, cause the person of the judgment debtor to 
be taken or charged in execution upon such judgment^ then 
and in such case such judgment creditor shall be deemed and 
taken to have relinquished all right and title to the benefit of 
such charge or security, and shall forfeit the same accordingly. 

Sect. 17. And be it enacted, that every judgment debt shall Judgment debts 
carry interest at the rate of four ^unds per centum per annum Scarry interest. 
from the time of entering up the judgment, or from the time 
of the commencement of this act in cases of judgments then 
entered up and not carrying interest, until the same shall be 
satisfied, and such interest may be levied under a writ of 
execution on such judgment. 

Sect. 1 8. And be it enacted, that all decrees and orders of Decrees and 
Courts of equity, and all rules of Courts of common law, and of^^^^if ^°"'|* 
all orders of the Lord Chancellor or of the Court of Review have enect of 
in matters of bankruptcy, and all orders of the Lord Chan- judgments. 
cellor in matters of lunacy, whereby any sum of money, or 
any costs, charges or expenses, shall be payable to any person, 
shall have the effect of judgments in the superior Courts of 
common law, and the persons to whom any such monies, or 
costs, charges, or expenses, shall be payable, shall be deemed 
judgment creditors within the meaning of this act ; and all 
powers hereby given to the judges of the superior Courts of 
common law with respect to matters depending in the same 
Courts shall and may be exercised by Courts of equity with 
respect to matters therein depending, and by the Lord Chan- 
cellor and the Court of Review in matters of bankruptcy, and 
by the Lord Chancellor in matters of lunacy ; and all remedies 
hereby given to judgment creditors are in like manner given 
to persons to whom any monies, or costs, charges, or ex- 
penses, are by such orders or rules respectively directed to 
be paid. 

Sect. 19. Provided always, and be it further enacted, that No judgment, 

, decree, &c., to 

no judgment of any of the said superior Courts^ nor any affect real estate, 
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otherwiie than decree or order in any Court of equity, nor any rule of a 
as before the ^t. Court of common law, nor any order in bankruptcy or lunacy, 
shall by virtue of this act affect any lands, tenements, or 
hereditaments, as to purchasers, mortgagees, or creditors, un- 
less and until a memorandum or minute, containing the name, 
and the usual or last known place of abode, and the title, 
trade, or profession of the person whose estate is intended to 
be affected thereby, and the court and the title of the cause or 
matter in which such judgment, decree, order, or rule shall 
have been obtained or made, and the date of such judgment, 
decree, order, or rule, and the account of the debt, damages, 
costs, or monies thereby recovered or ordered to be paid, 
shall be lefl with the senior master of the Court of Common 
Pleas at Westminster, who shall forthwith enter the same par- 
ticulars in a book in alphabetical order by the name of the 
person whose estate is intended to be affected by such judg- 
ment, decree, order, or rule ; and such officer shall be entitled 
for any such entry to the sum of five shillings ; and all persons 
shall be at liberty to search the same book on payment of the 
sum of one shilling. 
New writs to be ^^^^' ^^* ^"^ ^^ i^ enacted, that such new or altered writs 
framed. ghall be sued out of the Courts of law, equity, and bankruptcy 

as may by such Courts respectively be deemed necessary or ex- 
pedient for giving effect to the provisions hereinbefore con- 
tained, and in such forms as the judges of such Courts respec- 
tively shall from time to time think fit to order ; and the 
execution of such writs shall be enforced in such and the same 
manner as the execution of writs of execution is now enforced 
or as near thereto as the circumstances of the cases will 
admit ; and that any existing writ the form of which shall be 
in any manner altered in pursuance of this act shall neverthe- 
less be of the same force and virtue as if no alteration had 
been made therein, except so far as the effect thereof may be 
Varied by this act. 
Powers, &c. of ^c^* ^1* ^^^ ^^ ^^ enacted, that all the remedies, autho- 
this act applica- rities, and provisions of this act applicable to her Maiesty's 
ble to the Courts - n ^ c i . w x • . j i_ 

aDd judges at superior Courts of common law at Westmmster, and the 

Westrainster to judgments and proceedings therein, shall extend to and be 
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applicable to the Court of Common Pleas of the county pala- be applicable to 
tine of Lancaster, and the Court of Pleas of the county palatine ^^'J^and^*"' 
of Durham, within the limits of the jurisdiction of the same Durham. 
Courts respectively ; and the judgments of each of the said 
last-mentioned Courts shall, within the limits of the jurisdiction 
of the same courts respectively, have the same effect in all 
respects as the judgments of any of her Majesty's said 
superior Courts at Westminster under and by virtue of this 
act; and all powers and authorities hereby given to the 
judges or any judge of her Majesty's superior courts at West- 
minster, with respect to matters depending in the same Courts, 
shall and may be exercised by the judges or any judge of the 
said Court of Common Pleas at Lancaster, or the justices or 
any justice of the said Court of Pleas at Durham, with respect 
to matters therein depending, and within the jurisdiction of 
the same Courts respectively : Provided always, that no judg- 
ment of either of the same last-mentioned Courts shall by 
virtue of this act affect any lands, tenements, or heredita- 
ments, as to purchasers, mortgagees, or creditors, unless and 
until a memorandum or minute, containing the name and the 
usual or last known place of abode, and title, trade, or pro- 
fession of the plaintiff* and defendant, the date when such 
judgment was signed, and the amount of the debt, damages, 
and costs thereby recovered, shall be left with the Protho- 
notary or Deputy Prothonotary, or some other officer to be 
appointed for that purpose by the said Courts respectively, 
who shall forthwith enter the same particulars in a book in 
alphabetical order by the name of the person whose estate is 
to be affected thereby, and such officer shall be entitled for 
every such entry to the sum of two shillings and sixpence ; 
and all persons shall be at liberty to search the same book on 
payment of the sum of one shilling : And provided also, that 
no order or other proceeding under this act made by any 
justice or justices of the said Court of Common Pleas of the 
county palatine of Lancaster, or the Court of Pleas in the 
county palatine of Durham, shall be valid or effectual except 
made in open Court on one of the Court or return days of the 
same Court, or except such justice or justices shall be also a 
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judgment of 
inferior Courts, 



judge or judges of one of the said Courts at Westminster : 
Provided also, that no order directing any person or persons 
to be held to bail under this act, nor any order for discharging 
out of custody any person or persons arrested under this act, 
shall be made by any justice or justices of the Court of Pleas 
in the county palatine of Durham who shall not be a judge or 
judges of one of the said Courts of common law at West- 
minster, 
For removal of Sect. 22, And be it enacted, that in all cases where final 
judgment shall be obtained in any action or suit in any inferior 
Court of record, in which at the time of passing of this act a 
barrister of not less than seven years standing shall act as 
judge, assessor or assistant in the trial of causes, and also in 
all cases where any rule or order shall be made by any such 
inferior court of record as aforesaid, whereby any sum of 
money, or any costs, charges or expenses shall be payable to 
any person, it shall be lawful for the judges of any of her 
Majesty's superior Courts of record at Westminster, or if such 
inferior Court be within the county palatine of Lancaster for 
the judges of the Court of Common Pleas at Lancaster, or for 
any judge of any of the said Courts at chambers, either in 
term or vacation, upon the application of any person who at 
the time of the commencement of this act shall have recovered, 
or who shall at any time thereafter recover, such judgment, or 
to whom any money or costs, charges, or expenses shall be 
payable by such rule or order as aforesaid, or upon the appli- 
cation of any person on his behalf, and upon the production 
of the record of such judgment, or upon the production of 
such rule or order, such record or rule or order, as the case 
may be, being respectively under the seal of the inferior 
Court and signature of the proper officer thereof, to order and 
direct the judgment, or, as the case may be, the rule or order, 
of such inferior court to be removed into the said superior 
Court or into the Court of Common Pleas at Lancaster, as the 
case may be, and immediately thereupon such judgment, rule, 
or order shall be of the same force, charge, and effect as a 
judgment recovered in or a rule or order made by such supe- 
rior Court, and all proceedings shall and may be immediately 
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had and taken thereupon or by reason or in consequence 
thereof as if such judgment so recovered, or rule or order so 
made, had been originally recovered in or made by the said 
superior Court, or into [iju. or by] the Court of Common Pleas 
at Lancaster as the case may be ; and all the reasonable costs 
and charges attendant upon such application and removal shall 
be recovered in like manner as if the same were part of such 
judgment or rule or order: Provided always, that no such 
judgment or rule or order when so removed as aforesaid shall 
affect any lands, tenements, or hereditaments, as to pur- 
chasers, mortgagees^ or creditors, any further than the same 
would have done if the same had remained a judgment, rule, 
or order of such inferior Court, unless and until a writ of 
execution thereon shall be actually put into the hands of the 
sheriff or other officer appointed to execute the same. 



2& 3 Vict. c. 11. 

An Act for the better Protection of Purchasers against Judg^ 
mentSf Ci(mn Debts, Us Pendens^ and Fiats in Bankruptcy, 

[4th June, 1839.] 

Sect. 1. Be it enacted, that no judgment shall hereafler be No judgment to 
docketed under the provisions of an act passed in the fourth ^ ^^1^^ a 
and fifth years of the reign of their late Majesties King William 4 & 5 W. & M. 
and Queen Mary, intituled ** An Act for the better Discovery of 
Judgments in the Courts of King's Bench, Common Pleas and 
Exchequer, at Westminster," but that all such dockets shall be 
finally closed immediately after the passing of this act, without 
prejudice to the operation of any judgment already docketed 
and entered under the said recited act, except so far as any 
such judgment may be affected by the provisions hereinafter 
contained. 

Sect. 2. And be it enacted, that no judgment already Judgments 

docketed and entered under the said recited act of their late ^*?^^?^ "°^*r 

4 & 5 W. & Af . 
Majesties King William and Queen Mary shall^ after the first to be registeied. 

day of August, 1841, affect any lands, tenements or heredita- 
ments, as to purchasers, mortgagees or creditors, unless and 
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until such memorandum or minute thereof as Ib prescribed in 
an act passed in the first and second years of her present 
Majesty Queen Victoria, intituled ** An Act for abolishing 
Arrest on Mesne Process in Civil Actions, except in certain 
Cases ; for extending the Remedies of Creditors against the 
Property of Debtors ; and for amending the Laws for the 
Relief of Insolvent Debtors in England/' shall be led with the 
senior master o£ the Court of Common Pleas at Westminster, 
who shall forthwith enter the same in manner thereby directed 
in regard to judgments ; and such officer shall be entitled for 
any such entry to the sum of five shillings. 
The date when Sect. 3. And be it enacted, that in addition to the entry by 
iadgment, &c. |he said last-mentioned act or by this act required to be made 
ia a book. ^° ^ ^^^^ ^7 ^^® senior master, of the particulars to be con- 

tained in every memorandum or minute left with him of any 
judgment, decree or order, rule or order, he shall insert in 
such book the year and the day of the month when every such 
memorandum or minute is so left with him. 
Judgment, &c. ^^^t. 4. And be it enacted, that all judgments of any of the 
void unless re- superior Courts, decrees or orders in any Court of equity, rules 
^iveywn^ *' ^^ a Court of common law, and orders in bankruptcy or lunacy, 
which, since the passing of the said recited act of the first and 
second years of the reign of her present Majesty, have been 
registered under the provisions therein contained, or which 
shall hereafter be so registered, shall, after the expiration of 
Jive years from the date of the entry thereof, be null and void 
against lands, tenements and other hereditaments, as to pur- 
chasers, mortgagees or creditors, unless a like memorandum 
or minute as was required in the first instance is again left 
with the senior master of the said Court of Common Pleas, 
within five years before the execution of the conveyance, set- 
tlement, mortgage, lease, or other deed or instrument, vesting 
or transferring the legal or equitable right, title, estate, or 
interest in or to any such purchaser or mortgagee for valuable 
consideration, or as to creditors, within five years before the 
right of such creditors accrued, and so toties quoties at the 
expiration of every succeeding five years ; and the senior 
master shall forthwith re-enter the same in like manner as the 
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same was originally entered ; and such officer shall be entitled 
for any such re-entry to the sum of one shilling. 

Sect. 5. Provided also, and be it enacted, that, as against Judgments, &c. 
purchasers and mortgagees, without notice of any such judgments, chatters or mort- 
decrees or orders, rules or orders as aforesaid, none of such gageesoiherwise 
judgments, decrees or orders, rules or orders, shall bind or 2 vict. c. 110. 
affect any lands, tenements or hereditaments, or any interest 
therein,/iirlAer or otherwise, or more extensively in any respect, 
although duly registered, than a judgment of one of the supe- 
rior Courts aforesaid would have bound such purchaser or mort- 
gagee before the said act of the first and second years of the reign 
of her present Majesty, where it has been duly docketed ac- 
cording to the law then in force. 

Sect. 6. Provided always and be it enacted, that nothing Judgments 
in the said recited act of her present Majesty nor in this act gubhcd notw!.' 
contained shall extend to revive or restore any judgment vived. 
which shall be extinguished or barred, nor shall the same ex- 
tend to affect or prejudice any judgment as between the par- 
ties thereto, or their representatives, or those deriving title as 
volunteers under them. 

Sect. 7. And be it enacted that no lis pendens shall bind a Purchasers not 
purchaser or mortgagee without express notice thereof, unless ° u* ^nd^n/^ 
and until a memorandum or minute containing the name and unless such suit 
the usual or last known place of abode, and the title, trade or J^,!^^/ '*^'" 
profession of the person whose estate is intended to be affected 
thereby, and the Court of equity, and the title of the cause or 
information, and the day when the bill or information was 
filed, shall be left with the senior master of the said Court of 
Common Pleas, who shall forthwith enter the same, &c. 

Sect. 8. Recognizances entered into not to affect purchasers T^cognizanccs 
unless duly registered as directed by the act. chasere unless'" 

Sect. 12. And whereas it is expedient that further provision registered. 
should be made for the protection of purchasers against secret ^oi protection 
acts of bankruptcy and fiats in bankruptcy : be it therefore agunst secret 
enacted, that all conveyances by any bankrupt bond fide made acteof bank- 
and executed before the date and issuing of the^^ against such ^^^' 
bankrupt shall be valid^ notwithstanding any prior act of 
bankruptcy by him committed, provided the person or persons 
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to whom such bankrupt so conveyed had not, at the time of 
such conveyance, notice of any prior act of bankruptcy by 
liim committed. 



3 & 4 Vict. c. 82. 

An Act for further amending the Act for abolishing Arrest on 
Mesne Process in Cvcil Actions. [7th August, 1840.] 

Provisions in 1 Sect. 1. The provisions in 1 & £ Vict. c. 110, relative to 

& 2 Vict. c. 110, stocks, funds, annuities and shares, to extend to the interest of 
to extend to re* . i i. i i . . i 

versionary and any judgment creditor, whether m possession, remainder or 

contingent in- reversion, and whether vested or contingent, as well in any 

teresUof jadg- , , ^ i . i :i. .^ ^ . 

ment debtors in ^uch stocks, &c. as also m the dividends, interest, or any 

stock, &c. produce thereof respectively. 

Purchasers and Sect. 2. And whereas it was by the said act further enacted 
a^fe^^judg- ^^^ no judgment of any of the superior Courts of common law 
menu unless at Westminstsr, nor any decree or order in any Court of equity, 
thouBhSevmav "°' ^^^ ^^^^ ^^ * Court of common law, nor any order in bank- 
have notice of ruptcy or lunacy, should by virtue of the said act affect any 
them. lands, tenements or hereditaments as to purchasers, mortga- 

gees or creditors, unless and until such a memorandum or 
minute as therein mentioned should be \eh with the senior 
master of the Court of Common Pleas at Westminster : And 
whereas doubts have been entertained whether a purchaser, 
mortgagee or creditor, having notice of any such judgment, 
decree, order or rule as aforesaid would not in equity be 
affected thereby, notwithstanding such a memorandum or 
minute of the same as in the said act is mentioned may not 
have been left with the senior master of the said Court of 
Common Pleas ; be it therefore further declared and enacted, 
that no such judgment, decree, order or rule as aforesaid 
shall, by virtue of the said act, affect any lands, tenements or 
hereditaments, at law or in equity, as to purchasers, mortga- 
gees or creditors, unless and until such a memorandum or 
minute as in the said act in that behalf mentioned shall have 
been left with the senior master of the said Court of Common 
Pleas at Westminster ; any notice of any such judgment, 
decree, order or rule to any such purchaser, mortgagee or 
creditor in anywise notwithstanding. 
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No. II. 

JUDGMENT OF THE VICE-CHANCELLOR 

IN 

WHITWORTH V. GAUGAIN(fl). 



THE VICE-CHANCELLOR WIGRAM'S COURT, 1844. 



Vice-Chancellor. — The plaintiffs in this case are equitable 
mortgagees of one George Cooke by a deposit of title deeds 
of freehold estates, accompanied with a memorandum in 
writing explaining that the purpose of the deposit was to 
secure a then existing debt and future advances. That memo- 
randum bears date the 22nd o£ June, 1839, and is in the fol- 
lowing words : — 

" Be it remembered, that on the 22nd of April, 1839, the 
title deeds relating to four messuages, hereditaments and 
premises, situate in the Mounts, in the town of Northampton^ 
late the property of John Wight, and also of two parcels of 
land situate at Kingsthorpe, late the property of John Clarke, 
Thomas Richardson, and Elizabeth Johnson, were delivered 
by me, Mr. George Cooke, of Northampton, to Messrs. 
Charles Whitworth and Son, bankers, of Northampton, in 
pledge to secure to the said Messrs. Charles Whitworth and 
Son, and the survivor of them, or to any future partner or 
partners interested in that banking establishment, his or 
their executors, administrators and assigns, the repayment 
of the sum of 3071/. 12*. this day lent and advanced by 
the said Messrs. Charles Whitworth and Son to the said 

(a) This copy of the Vice-Chan- furnished to the writer by Thomas 
cellor's judgment has been kindly Hare, Esq., of the Chancery Bar. 
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Mr. George Cooke^ and interest after the rate of 51. per cent, 
per annum ; as also all and every sum and sums of money, 
whether they the said bankers or co-partners, or any such 
other person or persons, have already or shall hereafter at 
any time lay out, pay or advance to him the said Mr. George 
Cooke, or become in anywise liable for or on his account, 
either as respects any bill or bills of exchange, drafts, notes 
or other security or engagements whatsoever, and interest for 
the same sum and sums of money so lent and advanced, and 
to be lent and advanced, after the rate of 5L for every 100/. 
by the year. And I the said George Cooke do hereby engage, 
if required, to execute any legal mortgage or other security 
of the said premises and land to the said Charles Whitworth 
and Son free of all expense. (Signed) George Cooke." 

To explain the effect of this transaction as between the 
mortgagees (plaintiffs) and Cooke the mortgagor, I shall con- 
tent myself with quoting the words of the Lord Chancellor 
of Ireland in the case of Robertson v. Morton, (b) " If a man 
has power to charge certain lands, and agrees to charge them, 
in equity he has actually charged them, and a Court of equity 
will execute the charge." The defendants, between whom 
and the plaintiffs the contest in the cause exists, are judgment 
creditors of George Cooke, whose judgments were entered 
up after the mortgage to the plaintiffs, and who have since 
by means of elegits obtained actual possession of the lands 
comprised in the mortgage ; and the question between them 
is, which of the two is in equity to be preferred to the other ? 

I shall here repeat what I have already said more than 
once respecting Lord Cottenham*s judgment when this cause 
was before him upon motion, namely, that he did not intend 
by what he said to decide the point now before me. How- 
ever strong the leaning of his mind may have been in favour 
of the judgment creditor, he not only did not intend to decide 
it but intended that it should be reserved. And I therefore 
consider myself not only at liberty but bound to decide the 
cause according to my own understanding of the law. 

(h) 1 Drury & Wanen, 195. 
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In the argument of this case both parties referred to, and 
drew conclusions from, the proposition, that in a Court of 
equity a purchaser for value, who obtains a conveyance of the 
legal interest without notice of an equity affecting the specific 
subject of his purchase, will, in equity, as at law, have a 
better title to that subject than the mere equitable claimant 
— a proposition which is true against the cestui que trust, in the 
case of a purchaser from the trustee, as in the case of an 
equitable mortgagee or any other equitable claimant. 

The proposition thus admitted, and necessarily admitted, 
by both parties is pregnant with consequences which go a 
great way towards deciding the question now before me. If 
the tenant by elegit is (as was argued) to be considered as a 
purchaser for value under a conveyance, all trusts, and all 
equitable interests of every description, must be subject to 
the judgments against the trustee. It is impossible, except 
by a merely arbitrary decision, to distinguish the case of a 
primd facie trust from the present, unless it can be shown 
that the interest of the equitable mortgagee is, for the present 
purpose, distinguishable from that of the mere cestui que trust. 
Again, it follows, conversely, that if the equitable interest of 
an ordinary cestui que trust is not subject to judgments against 
the trustee, though executed, then those judgments, though 
executed, are not analogous to purchases for value. In other 
words, the judgment creditor of a trustee is not a purchaser 
for value in the contemplation of a Court of equity. Now it 
was admitted during the argument^ and it could not be denied, 
that the interest of the cestui que trust will be protected in this 
Court against the judgment creditor of the trustee. Newland 
V. Paynter (c), and the other cases cited at the bar, by the 
reasons which are assigned, show the same thing — that the 
equitable interest of a purchaser will in like manner be pro- 
tected against the judgment creditor of the vendor, under a 
judgment obtained after the purchase {Lodge v. Ly8ely{d)\ 
which is only another illustration of the same general propo- 
sition. 

(c) 4 Myl. & Cr. 408. (d) 4 Sim. 70. 
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But it was said that the interest of an equitable mortgagee 
was distinguishable from that of an ordinary cesim que trust, 
and other equitable interests, (charges, for example, to pay 
debts and legacies paramount the title of the debtor,) which 
it was admitted would be preferred in equity ; — that the inte- 
rest of the equitable mortgagee was imperfect, — that of the 
cestui que trust perfect. In what respect is the interest of the 
equitable mortgagee imperfect? As between mortgagor and 
mortgagee it is absolute and complete. In what respect is it 
imperfect as between the mortgagee and those who claim 
under the mortgagor as his creditors by judgment? The 
interest of the equitable mortgagee is liable to be defeated by 
a fraudulent dealing with the legal estate, and in that respect, 
no doubt, it is imperfect. But that is an infirmity to which 
all equitable interests are subject ; and if other equitable in- 
terests are to be protected against judgments obtained against 
the trustee, or other party in whom the legal estate is, why is 
the interest of the equitable mortgagee to be unprotected? 
The debt was no more contracted upon the view of the land 
(if that were material, which I think it is not,) in the one case 
than in the other. 

The more I think upon the case, the more am I satisfied 
that it is impossible to find an argument in favour of the 
judgment creditor against the equitable mortgagee, which, if 
carried out in principle, will not destroy all trusts ; — and 
certainly no judge went further than Lord Cottenham did 
(although not further than the law required) in protecting 
equitable interests, of which the case of Newland v. Paynter is 
an example. Upon this part of the case, Casberd v. Attorney 
General, as reported by Mr. Daniel (e), is an important autho- 
rity. I am satisfied that I stated the general principle cor- 
rectly in Langton v,Horton(f), when I said that the creditor 
might under his judgment take in execution all that belonged 
to his debtor, and nothing more. He stands in the place of 
his debtor. He is a purchaser, who, by the terms of his con- 
veyance, takes subject to any liability under which the debtor 
himself held the property. 

(«) Daniel's Reports, 238. (/) 1 Hare, 549. 



JUDGMENT IN WHITWORTH V. OAUGAIN. 267 

The most plausible way of stating the case in favour of the 
judgment creditor is, by supposing his right to be founded in 
contract, and not to be the result of a proceeding in invitum ; 
and this, no doubt, may be the truth of the case, when the 
judgment is voluntarily confessed ; and I paid the greatest 
attention to the arguments of counsel upon that point. But 
admitting that view to be correct, — how does it alter the case ? 
The question remains, — what was the contract? It was a 
contract for a judgment, and the fruits of a judgment ; and the 
original question, therefore, what rights does a judgment confer, 
remains wholly untouched by the confession. If a party con- 
tracts specifically for a given property, pays the purchase 
money, and obtains the legal title, without notice up to the 
time of obtaining the conveyance, as well as paying his money, 
that may give him a right to be preferred to an equitable claim 
which is prior in point of time. But there is no principle upon 
which a court of justice can be required to imply that a con- 
tract to give a judgment, is a contract to give that which does 
not belong to the debtor. If the trustee were to confess a 
judgment, am I to imply that it amounts to a specific contract 
to give the creditor an interest in that which belongs to the 
cestui que trust f That appears to me to be the true distinction. 
In one case the party contracts for a specific thing, — in the 
other he merely takes a judgment, that gives him nothing more 
than a right to that which belongs to his debtor. 

The above propositions which, separately taken, I believe 
to be unimpeachable, will be found to meet every argument 
that was addressed to me in support of the defendant's case, 
independently of the late statutes. 

I am clear that the late statutes make no difference in the 
case. So far as the judgment creditor claims to be a mort- 
gagee in writing under the statute, he is posterior, in point of 
time, to the plaintiffs. But it was said that the equity of the 
judgment creditor was equal to that of the equitable mortga- 
gee, and that he has by force of the elegit executed, an estate 
at law in addition to his equitable interest, and therefore is to 
be preferred. I need not, after what I have already said, 
proceed to expose the fallacy of this argument : it takes for 

s 
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granted the whole question in dispute. That the tenant by 
elegii has an estate in that which he may lawfully take (that 
which belongs to his debtor)^ I do not deny; but to say that, 
by force of the elegUt he acquires a rightful interest^ in this 
Court, in that which in equity does not belong to his debtor, 
is taking the whole matter in contest for granted ; the whole 
question being, what he may take. 

I can only repeat, that it appears to roe impossible, except 
upon the most arbitrary distinction, to say that the interests 
of an equitable mortgagee are not to be protected, and yet 
protection is to be affbrded to the interests of a pure eeitid 
que tnui, I do not go into the reasoning of the eases which 
have been cited ; all of them, however, appear to me to sup* 
port the view I have taken. If my judgment cannot be 
supported upon propositions which are indisputable in them* 
selves, — whether properly applicable to the case or not, — no 
explanation I can give of the cases will at all strengthen the 
foundation of that judgment. I must hold that the plainltfl^ 
have a right to the payment of their debt out of the estate 
comprised in the deed. If there is any difficulty in the details 
of the decree the parties may mention them. 
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No. III. 
FORMS. 

No. I. 

Decree qf Foreclosure againet InfanU in favour of Equitabk 
Mortgagee. 

His Lordship doth order and decree that it be referred to 
the Master of this Court in rotation to take an account of 
what is due to the plaintiff for principal and interest in re- 
spect of the mortgage security in the pleadings mentioned, 
and to tax the costs of this suit. And upon the defendants, 
or any or either of them, paying to the plaintiff what the said 
Master shall find due to him for such principal and interest 
as aforesaid, and for the costs of this suit within six months 
after the said Master shall have made his Report, at such 
time and place as the said Master shall appoint, it is ordered 
that the plaintiff do deliver up to the defendants so paying, 
the memorandum in the bill mentioned, and do execute all 
necessary acts and deeds for releasing and discharging the 
premises in question from payment of the principal and in- 
terest secured on the same, and from any incumbrances done 
by him, or any claiming under him, and deliver, upon oath, 
all the title deeds and writings in his custody or power relat- 
ing to the said premises to the defendants, or as they shall 
direct. But in default of the defendants or any of them so 
paying to the plaintiff what shall be found due as aforesaid at 
the time aforesaid, the defendants are from thenceforth to 
stand absolutely debarred and foreclosed of and from all 
right, title, interest and equity of redemption of, in and to 
the said premises ; and in case of such foreclosure, the de- 
fendants are to deliver up to the said plaintiff the possession 
of the said mortgaged premises. And the defendants, 

s^ 
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and • and the defendants, the infants and 

, on their attaining twenty-one, are to do all neces- 
sary acts, so as to duly convey, surrender and assure the 
same to the plaintiff. And this decree is to he binding on 
the defendants, the infaqts, unless, on being served with sub- 
pcena, they shall, within six months after they shall attain the 
age of twenty-one^ show unto this Court good cause to the 
contrary, and for the better taking of the said accounts, the 
parties are to produce before the said Master, upon oath, all 
deeds, papers and writings in their custody or power relating 
thereto ; and are to be examined upon interrogatories as the 
said Master shall direct, who in taking the said account is to 
make unto the parties all just allowances, and any of the par- 
ties are to be at liberty to apply to this Court as they may be 
advised. — Price v. Carver, 3 M. & Cr. 163. 



No. II. 

Form of Decree for Foreclosure on Bill by an Equitable 
Mortgagee, 

His Lordship doth order and decree that it be referred to 
Esq., one, &c., to take an account of what is due to 
the plaintiff from the defendant, for principal and in- 

terest on his securities in the pleadings mentioned, and to tax 
him his costs of this suit, for the better discovery whereof the 
parties are to produce, &c., and are to be examined, &c. as 
the said Master shall direct, who in taking the said account 
is to make to the parties all just allowances. And upon the 
said defendant paying to the said plaintiff what shall 

be reported due to him for principal, interest and costs within 
six months after the said Master shall have made his report^ 
at such time and place as the said Master shall appoint, it is 
ordered that the said plaintiff do convey the said premises 
free and clear of all incumbrances done by him, or any claim- 
ing by, from or under him, and do deliver up all deeds and 
writings in his custody or power relating thereto, upon oath, 
to the said defendant, or to whom he shall appoint* 
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But in default of the said defendant paying unto the 

plaintiff what shall be found due to him for principal, interest 
and costs as aforesaid, by the time aforesaid, the said de~ 
fendant is from thenceforth to stand absolutely de- 

barred and foreclosed of and from all equity of redemption 
of, in, and to the said mortgaged premises. And it is ordered 
that he do convey and procure all proper parties to join in 
conveying the same to the plaintiff and his heirs, or as he 
shall appoint, free from all incumbrances done by him, or 
any claiming by, from, or under him, and deliver on oath all 
xleeds, papers and writings in his custody or power relating 
thereto to the plaintiff, or as he shall appoint. And it is 
ordered that the said Master do settle such conveyance. And 
it is ordered that the said defendant do deliver up pos- 

session of the said estates to the plaintiff, or as he shall direct. 
And for better taking the accounts, &c. And either of the 
parties is to be at liberty to apply, Sec, 
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Form of Decree for Sale of Leaseholds on Bill by an Equitable 
Mortgagee, 

This Court doth order and decree, that it be referred to 
Esq., one &c., to take an account of what is due to 
the plaintiff for principal and interest on the sum of £ in 

the pleadings mentioned^ and to tax the plaintiff his costs of 
this suit. And it is ordered, that the defendant do pay the 
plaintiff what the said Master shall find due for principal, 
interest -and costs as aforesaid, within six months after the 
said Master shall have made his report, at such time and place 
a^ the said Master shall appoint. And upon such payment it 
is ordered, that the plaintiff do deliver up to the defendant 
the indenture of lease in the pleadings mentioned, dated, &c. 
And in default of the defendant so paying to the plaintiff what 
shall be found due to him for principal, interest and costs as 
aforesaid, by the time aforesaid^ it is ordered that the pre- 
mises comprised in the said indenture of lease be sold with 
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the approbation of the said Master to the beat purdiaser or 
purcbaaera that can be got for the same, to be allowed of by 
the taid Master, wherein all proper parties are to join as the 
said Master shall direct. And in order to such sale, the said 
parties are to produce before the said Master^ upon oatb» all 
deeds and writings in their custody or power relating to the 
said estates. And it is ordered, that the money arising by 
the said sale be paid into the bank, with the privity of the 
Accountant General of this Court, to the credit of this cause, 
subject to the further order of the Court. And it is ordered, 
that the same be applied in payment of what shall be found 
due to the plaintiff for principal, interest and costs as afore- 
said. And for the better taking the said account and dis- 
covery of the matters aforesaid, the parties are to produce, &c., 
and are to be ejutmined, &c. as the said Master shall direct, 
who on taking, &c. [See form supra,'} And this Court doth 
reserve the consideration of all further directions until after 
the said Master shall have made his report. And any of the 
parties are to be at liberty to i^ply, &c. 



No. IV. 

Form of Petition by an Equitable Mortgagee to the Court of 
Review for a Sale^ ^c. 

In the Court of Review. 

In the matter of , a bankrupt* 

To the Right Honourable Sir James Lewis Knight 
Bruce, the Chief Judge of the Court of Review, 

The humble petition of of * 

Showeth, 

That your petitioner is a creditor of the said bankrupts 
for , [ort " that on or about the , the said bankrupt 
applied to your petitioner to advance him the sum of £ 9 
which your petitioner accordingly did'']. 

That as security for the repayment of such sum of 
the said bankrupt did on the deposit with your petitioner 
the title deeds of certain property situate at « IBere 
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d€9€rib€ m a general maimer the nature of the securities. If the 
deposit were aeeompanied by any, memorandium^ that must be 
stated asfotlems:^ 

That at the time of making such deposit, the said bankrupt 
wrote and delivered to your petitioner a mehiorandum of 
which the following is a copy, [set it out']. That there is now 
due to your petitioner for principal and interest in his said 
security the sum of £ 

Tha$ ^on^f petitioaeff is desirous that the said hereditaments 
and premises comprised in the said deeds so deposited with 
your petitioner shall be sold, and that your petitjoner may 
prove for the deficiency of the said security (if any) under 
the said fiat. 

Your petitioner therefore most humbly prays your 
Honour that it may be referred to the Commissioner 
of the Court of Bankruptcy^ acting in the prose- 
cution of the said fiat, to take an account of the 
principal and interest due to the said petitioner in 
respect of his said security, and that for the better 
taking of the said account all usual directions may 
be given, and that the said premises may be sold 
before the said Commissioner in the usual manner, 
[and tb^t your petitioner may have liberty to bid at 
such sale for the said premises or any part thereofj 
and that all proper parties may be ordered to join in 
9uch sale and in the conveyances thereof to the 
purchaser or purchasers thereof as the said Cpm- 
n^issioner shall direct, and that the monies to arise by 
such sale be applied in the first place in payment of 
the expenses of such sale and of the proceedings 
incident th^eto, and that such expenses may be 
settled by the said Commissioner, if any dispute 
arises concerning the same, and then in payment of 
whajt shall be so found due to your petitioner as 
aforesaid, your petitioner hereby submitting that the 
surplus (if any) may be p;aid over to the assignees 
of the said bankrupt's estate ; but if the monies 
arising fr^m such sale as aforesaid should not be 
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sufficient to pay your petitioner what shall be so 
found due to him, then that your petitioner may be 
at liberty to prove for the difference under the said 



No. V. 
Form of Order on the Petition of an Equitable Mortgagee. 

In the matter of , Bankrupts. 

Whereas did on the day of last prefer 

unto this Court his petition in the above matter, praying, &c. 
Now upon hearing the said petition and the affidavits filed 
in support thereof and in opposition thereto read, and what 
was alleged by Mr. of counsel for the said petitioner, 

and by Mr. of counsel for the assignees of the estate 

and effects of the said bankrupts, 

This Court doth declare that the said petitioner is an 
equitable mortgagee of the comprised in the title deeds so 
deposited with the said petitioner by the said bankrupt as 
mentioned in the said petition, and it is ordered that it be 
referred to the Commissioner of her Majesty's Court of Bank- 
ruptcy, acting in prosecution of the fiat awarded and issued 
against the said , to take an account of the principal and 

interest due to the said petitioner in respect of his said secu- 
rity ; and for the better taking the said account, all necessary 
and proper parties are severally to be examined before the said 
Commissioner upon interrogatories or otherwise touching the 
matters in question as the said Commissioner shall think fit, 
and are severally to produce before him, upon oath, all books, 
papers and writings in their or either of their custody or 
power relating thereto^ as the said Commissioner shall direct. 
And it is further ordered, that the said be sold before 

the said Commissioner, of which due notice is to be given and 
published in the London Gazette, and in such other of the 
public newspapers as he shall think fit, when and where the 
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said are to be sold before him, or by public auction at 

any other place or places, if he shall so think fit, and that 
such sale be made accordingly, and be conducted by the 
assignees under the said fiat. And further, that the said 
petitioner be, and he is hereby by himself or his agent at 
liberty to bid at the said sale for the purchase of the said 
or any part thereof; and that all proper parties do join in such 
sale and in tlie conveyiinces, assignments or other assurances 
thereof to the purchaser or purchasers^ as the said Commis- 
sioner shall direct. And it is ordered, that the monies to 
arise from such sale be applied in the first place in the pay- 
ment of the expenses attending such sale and of the proceed- 
ings incident thereto, and the costs of the said petitioner and 
assignees of and occasioned by this application^ such expenses 
and costs to be settled by the said Commissioner, if the parties 
differ about the same, and then in payment to the said peti- 
tioner of what shall be so found due to him as aforesaid, and 
that the surplus of the said proceeds (if any) be paid over to 
the said assignees ; but if the monies arising from such sale 
(first subject as aforesaid) shall not be sufficient to pay to the 
said petitioner the amount of what shall be so found due to 
him, then it is further ordered, that the said petitioner be at 
liberty to go in under the said fiat and prove for the deficiency, 
and be admitted a creditor thereunder for what he shall so 
prove, and be paid a dividend or dividends thereon rateably 
and in equal proportion with the rest of the creditors of the 
said bankrupt seeking relief under the said fiat. And it is 
lastly ordered, that the said petitioner do pay to the said 
assignees their costs of and occasioned by this application, 
and that such costs be taxed by 
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Fotm of Memorandum for an Equitable Mortgage by Deposit of 
Freehold* or Copyholds, 

Memorandum. — I have this day deposited with C. D. of &c. 
the several title deeds relating to my freehold estate, situate 
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at [off " the leveral copies of court roll relating to my 

copyhold estate situate at '*'], for securing to him on 

demand the repayment of the sum of £ this day lent 

and advanced by him to me [or " due and owing from me to 
him"], with interest for the same^ at the rate of 51, per cent, 
per ann. [and also for securing to the said C. D. the pay- 
ment of all such further sums or sum of money as shall at 
any time hereafter become due or owing from me to him for 
money lent, interest, goods sold or delivered, or on any other 
account whatsoever]. And I undertake and agree, whenever 
required [or, if the loan be for a temporary purpose, " on or 
before the day of next*'], and at my own expense, 

to execute and obtain the execution by all necessary parties 
of a good and valid conveyance, by way of mortgage, of the 
said freehold estate [or, ** to surrender and procure the con- 
currence of all necessary parties in surrendering the said 
copyhold estate by way of mortgage"], for securing the pay- 
ment of the said sum and interest [or, ** the said monies and 
interest"] so intended to be secured as aforesaid, and wi^h 
such powers of sale, and for giving receipts and discharges to 
purchasers, and other clauses and provisions incident thereto, 
as the said C, D. may think fit. 
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Form of Memorandum for an Equitable Mortgage hy deponU of 
Leaseholds. 

Memorandum. — I have this day deposited withC. D, of, &c. 
the lease of several houses situiite at , and the several assign- 
ments thereof, for securing to him, on demand, the re-payment 
of the sum of £ , this day lent and advanced by him to 
me [or '' due and owing from me to hini,"] with interest for 
the same at the rate oi £5 per ceqt. per annum, [and also for 
securing to the said C. D. the payment of all such further 
sums or sum of money as shall at any time hereafter become 
due or owing from me to him for money lent or advancedi 



FOBMB. 267 

interest, goods sold or deliveredi or on any other account what* 
soever.] And I undertake and agree, whenever required, 
and at my own expense, to execute a good and valid assign- 
ment of the said lease, by way of mortgage, to the said C. D., 
or to such person or persons as be shall direct, or to grant an 
ynderlease of the said premises, by way of mortgage, to the • 
said C, O., or to such person or persons, and for such term 
and in such manner as he the said C. D, shall direct, (such 
underlease to be granted at the yearly rent of a peppercorn,) 
for securing the payment of the said sum of £ and in- 
terest [or *' the said monies and inti^rest,"] so intended to be 
secured as aforesaid, and with such powers of sale, and for 
giving receipts and discharges to purchasers, and other clauses 
and provisions incident thereto, as the said C. D. may think 
fit. 

A shorter Form* 
MiiMoaAVDUii.*— I have this day deposited with CD. of 
&c., the lease of several houses situate at , and the several 
assignments thereof, for securiug to him on demand the re-pay* 
ment of the sum of £ this day lent and advanced by him 
to me [or " due and owing from me to him,''] with interest 
for the same at the rate of £5 per cent, per annum. And I 
undertake and agree, whenever required by the said C. D. 
[oft if th loan he for a temporary purpose^ '* on or before the 
day of next,"] and at my own expense to execute 

an assignment of the said lease, by way of mortgage, for 
securing the re-payment of the said sum and interest. 



No. VIII. 
Form of Memorandum for an Equitable Mortgage of tree- 
holds or Copyholds to Partners. 
Memoir NDUM.-^I have this day deposited with Messrs. 
& Co. of &c., the several title deeds relating to my estate 
situate at , {or^ '^ the several copies of court roll relating 
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to my copyhold estate situate at ,"] for securing the re* 
payment to them [or^ ** the partners for the time being consti- 
tuting the said firm,*'] on demand, of the sum of £ , this 
day lent and advanced by the said Messrs. & Co. to me, 

[or, ** due and owing from me to the said Messrs. & 

Co.*'] with interest thereon at the rate of £5 per cent, per 
annum from the date hereof, [and also of all such further 
sums and sum of money as shall at any time hereafter become 
due and owing from me to the said Messrs. & Co., or 

the partners for the time being constituting the said firm, for 
money lent, interest, goods sold^ or on any other account 
whatsoever.] And I undertake and agree, whenever required 
by the said Messrs. & Co., or the partners for the time 

being constituting the said firm, [or, if the loan be for a tern* 
porary purpose, '< on or before the day of next,"] 

at my own expense to execute and procure the execution by 
all necessary parties of a good and valid conveyance, [or, '< to 
surrender and procure the concurrence of all necessary parties 
in the surrender,**] by way of mortgage, of the said freehold 
[or, '< copyhold"] estate for securing the payment of the said 
sum and interest [or, *' the said monies and interest*'] so in- 
tended to be secured as aforesaid, and with such powers of 
sale, and for giving receipts and discharges to purchasers, and 
other clauses and provisions incident thereto, as the said 
Messrs* & Co., or the partners for the time being consti- 
tuting the firm of Messrs. k Co. shall think fit. 



No. IX. 

Form of Memorandum for Equitable Mortgage by deposit of 
Freeholds or Copyholds and Leaseholds* 

Memorandum. — I have this day deposited with C. D., of 
&c., the several title deeds relating to my freehold estate 
situate at [or, " the several copies of court rolls relating 

to my copyhold estate situate at ,*'] and also the lease 

and several assignments of my leasehold messuage and pre* 
mises situate at , for securing the payment to the said 
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C. D. on demand of the sum of £ , this day lent and 

advanced by him to me, [or, '' due and owing from me to 
him,"] with interest for the same at the rate of £5 per cent, 
per annum ; [and also of all such further sums and sum of 
money as shall become due and owing from me to him for 
money lent and advanced, interest, goods sold and delivered, 
or on any other account whatsoever ;] and I undertake and 
agree, whenever required, at my own expense, [or^ if t lie loan 
be for a temporary purpose, " on or before the day of 

,**] to execute and procure the execution by all neces- 
sary parties of a good and valid conveyance of the said free- 
hold estate, [or^ *^ to surrender and procure the concurrence 
of all necessary parties in surrendering the said copyhold 
estate,'*] by way of mortgage to the said C. D., or to such 
person or persons and in such manner as he shall direct ; and 
also to execute a good and valid assignment by way of mort* 
gage of the said leasehold messuage to the said CD., or to 
such person and in such manner as he shall direct, or to 
grant an underlease of the said leasehold messuage by way of 
mortgage to the said CD., or to such person or persons and 
for such term as he shall direct, (such underlease to be 
granted at the yearly rent of a pepper corn,) for securing the 
payment of the said sum of £ and interest, [or, '^ the 

said monies and interest"] so intended to be secured as afore- 
said ; and I also undertake and agree that the said respective 
mortgages shall contain such powers of sale, and for giving 
receipts and discharges to purchasers, and other clauses and 
provisions incident thereto, as the said C D. shall direct. 



No. X. 

Form of Memorandum for Deposit of Shares, 

Memorandum. — I have this day deposited with Messrs. 
&- Co., of , the certificates numbered respec- 

tively , of the several shares held by me in the 

company, for securing the payment to the said Messrs. 
& Co., or the partners for the time being constituting the said 
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firm of & Co., on demand, of the lum of £ this 

day lent and advanced by them to me [or, <' due and owing 
from me to them,"] with interest thereon at the rate of £5 
per cent, per annum ; and all such further sums and sum of 
money as shall or may become due and owing from me to 
themi or to the partners for the time being constituting the 
said firm of & Co., for money lent, interest^ goods sold 

and delivered, or on any other account whatsoever ; and I 
undertake and agree, whenever required by the said Messrs. 
& Co., or the partners for the time being constituting 
the said firm, at my own expense, to execute a good and valid 
assignment or transfer by way of mortgage of the said shares, 
for securing the payment to them of the said sum of £ 
and interest, [or, ** the said monies and interest,*'] so intended 
to be secured as aforesaid, and with such powers of sale, and 
for giving receipts and discharges to purchasers, and other 
clauses and provisions incident thereto, as the said & 

Co., or the partners for the time being constituting the said 
firm, may think fit, and to attend at the office of the said 
company, and do every other act which may be necessary for 
completing the said assignment or transfer (a). 

(a) Notice of this deposit should bs immediately given to the company, 
see p. 102, ante. 
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A. 

AGENT. SoeNoncB; Soucitok. 

AGRSEMENT, 

for eqnitible mortgage coostnud liberally, 4. 

recital does not leatraiii general terms of, 4. 

to deposit deeds not sufficient to create equitable mortgage, 22. 

to ezecnte mor^;age sufficient for equitable mortgage, 25. 

may be extended to fnitber adTanoes by jmrol, 30. 

to cover past or fntore adrances must be expfesied for the pttrpose, 

30,32. 
to delif er deeds difierent from deposit, ^. 
See MoBTOAGB, Equitablb. 

ANNUITY, 

whether a discharge of lien for unpaid purchase money, qu, 13, l4. 
grant of, void for inrolmeat, not an equitable mortgage, 52. 
creditor by, having equitable mortgage, 52. 

ASSIGNEE, 

of bankmpt mortgagor can only take subject to mortgage, 191 « 
sole assignee of bankrupt not allowed order for sale of equitable mort- 
gage without restriction, 211. 
not allowed to delay sale of equitable mortgage, 211. 
may buy in property included in mortgage, 211. 
always allowed costs on petition of mortgagee for sale, 216. 
See Costs; Fiat ; Mortgage, Eqvitablb ; Sale of EQtrlTABiti MoiiT* 

GAGE. 

ASSIGNMENT, 

of rent with covenant for furthir asiaranct, a good equitable mortgage, 

3. 
of vendor's lien may be by parol, 15. 
by cestui que trust, notice of, must be ginn to trustee, 102. 
of ehoe$ in action, notice of, not necessary by new assignee, 107. 

ATTORNEY. See Solicitor. 

B. 
BANKRUPT, 

denying deposit, prevents allowance of equitable mdrtgngl, 82. 
evidence of, if contradicted, an inquiry is directed, 33. 
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Bankrupt— con (in u«c2. 

reference as to security where grantor of annuity becomes bankrupt, 52. 
order for sale on depositor becoming bankrupt must be obtained from 

CouTt of Review, 67. 
See Fiat ; Mortgage, Equitable; Reputed Ownership. 

BANKRUPTCY .-See Fiat. 

BETTER EQUITY, 
Meaning of, 107. 

BILL OF EXCHANGE, 

or note taken for purchase money, does not diRcharge vendor's lien, 5. 

although negotiated, 6. 

deposit of notice not necessary, 107. 

BOND, 

taken for purchase money does not discharge vendor's lien, 5. 
when deposited, notice muat be given to obligors, 107, 111. 
debt secured by, not a charge on land, 128. 

C. 
CH0SE8 IN ACTION, 

notice essential on mortgage of, 102. 

but not of bill of exchange or negotiable security, 107. 

notice necessary on deposit of warrant of attorney, 108. 

mortgage of, defeated by prior notice, 120. 

afiected by reputed ownership unless notice given, 192, 

See Mortgage, Equitable ; Notice; Reputed Ownership. 

CONTRACT, 

illegal, does not give lien, 5. 

for equitable mortgage, when not affected by prior bankruptcy of mort- 
gagor, 64. 

COPYHOLDS, 

now subject to judgments, 143, 173. 

COSTS, 

equitable mortgage for bills not delivered invalid, 33. 

of order of sale allowed, where memorandum of deposit in writing, 67, 

213. 
seeus if no writing, 67, 213. 

apportioned, if deposit partly with and partly without writing, 67. 
allowed where letter refers to deposit, 67. 
allowed in a suit for sale of mortgaged property, although no writing, 

68. 
of defending action at law, when not allowed, 68. 
of defending extent in aid not allowed, 68. 
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C 0ST8 — camtin ued. 

of order for sale allowed to equitable mortgagee having writing, 213. 

steiu if 00 writing, 213. 

what memorandum sufficient, 214, 215. 

apportioned, when memorandum for part of security, 215. 

of order to bid when paid by mortgagee, 215. 

of assignees on petition of equitable mortgagee for sale always allowed, 

216. 
of equitable mortgagee allowed in insoltency without memorandum, 

216. 
of suit allowed, although order might have been obtained on petition, 

if suit necessary, 216. 
See Costs; Mortgage, Eqoitable; Sale of Equitable Mortgage. 

COVENANT, 

for further assurance when equal to a mortgage, 3 

for unpaid purchase money does not discharge vendor's lien, 5. 

in purchase deed when a discharge of lien, 7. 

against alienation does not prevent equitable deposit, 25. 

in lease, when equitable mortgagee liable to, G9 et s$q. 

to charge land creates incumbrance, 132. 

COURT ROLLS, 

copies of, deposited constitute a good equitable mortgage, 20. 

not nptice, 95. 

want of, may be notice to legal mortgagee, 99. 

CROWN, 
• if legal estate in, property mortgaged cannot be sold, 63. 

simple contract debt of, inferior to right of equitable mortgagee, 69. 

D. 

DEBTS, 

charged by will gives right to executor to mortgage, 92. 
but quitre, if mortgagee have notice of their being paid, 94. 
an assignment of notice must be given to debtors. 111. 
setnbU, notice to debtor's solicitor sufficient, 113. 
mortgage of, subject to reputed ownership, if notice not given before 
bankruptcy, 193. 

DECREE, 

form of, to realize equitable mortgage, 61 et seq, 
when made for sale, and when for conveyance, 62. 

DECREES, ORDERS, &c. 

to have the effect of judgments, 124. 
must be registered, 124. 

T 
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DEEDS, 

equitable mortgage by depMit of, how created, 1. 
mere delivery of, constitutes equitable mortgage, 17. 
ancient rights by deposit of, 17, 18. 

equitable mortgage by deposit of, disapproved by Lord Eldon, 18, 19. 
must be actually delivered, or intention clearly shown to create equit- 
able mortgage, 20. 
agreement for depositing, not suflScient, 22. 
fraudulently deposited, effect of, 22. 
deposit of, by one of several partners, 25. 
deposit of, in favour of partners, 33. 
whether a deposit of a portion of, sufficient, 35 et uq, 
want of, when implied notice, 96. 
legal mortgage not affected for want of, 121. 

DEPOSIT, 

of deeds, a good equitable mortgage, 11 ttseq, 

or of copies of court roll, 20. 

of copy of lease, qu, if sufficient, 20* 

to be valid, deeds must be actually delivered or intention to charge 

clearly shown, 20. 
of deeds by one of several partners, effect of, 25. 
of deeds in favour of partners, proper form of, 33. 
of deeds by executors, 25. 

of certificate of shares creates equitable mortgage, 26. 
of deeds, &c. may be security for past or future advances, 27. 
of deeds, &c. will cover advances to executor of depositor, 29. 
if disputed by bankrupt, inquiry is directed, 33, 
of a portion of title deeds, when sufficient, 35. 
of schedule of deeds may be sufficient, 39. 
of deeds to prepare legal mortgage, whether a good equitable mortgage, 

qu,, 39 et seq, 
strong inference in favour of, when money advanced at the time, 44. 
distinction between deposit and agreement to deliver deeds, SO. 
contract for, with a third person, not affected by prior bankruptcy of 

mortgagor, 54. 
not good for advance by a third party, 60. 
of choie in action, notice of, must be given, 102. 
of shares, to whom notice of, given, 113. 

DEPOSITOR, 

oath of, not sufficient to support inference against equitable mortgage, 21 * 

E. 
ELEGIT, 

creditor by, may bring ejectment, 123. 
or file a bill, 140. 



m INDEX. 276 

Elegit — emiinuid. 

Lord Coke's deicription of, 141. 

not allowed in equity to be impeded by outstanding term, 145. 

creditor by, and equitable mortgagee, relative rights of, 147. 

dictum of Lord Cottenham as to, 155. 

dissented from by Vice-Chancellor Wigram, 165. 

authority as to rights of t\e^% creditor, in competition with equitable 

mortgagee, 170. 
911. if equity can prevent operation of, 179. 

EQUITY OF REDEMPTION, 
may be mortgaged, 1. 

purchased after equitable mortgage, belongs to mortgagee, 65. 
if not in a bankrupt depositor, a bill roust be filed, 68. 
not afiected by judgment, 143. 

EXECUTOR, 

may make equitable mortgage, 25. 

mortgagee not bound to see to application of money advanced to, 25. 

of depositor, may obtain advances on original deposit, 29, 

sale or mortgage by, not in execution of trusts of will, effect of, 92. 

tiotice to one of several executors sufficient, 1 12. 

but must be renewed if executor die, 113. 
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effect of, on equitable mortgage, 53, 191. 

notice to equitable mortgagee, 96. 

eflect of, where equitable mortgagee obtains legal estate, 96. 

when equitable mortgage not affected by former fiat, 201. 

proceedings under, for realizing equitable mortgage, 202, 203. 

on sale under, of equitable mortgage, maximum value of security may 

be fixed, 203. 
when proof made under, by equitable mortgagee, without selling, 202, 

203. 
equitable mortgagee with power of sale may sell without order, 208. 
if he petition. Court will determine as to validity of his security, 208. 
and if circumstances suspicious, will not make an order, 209. 
order of sale restricted, if mortgagee sole assignee, 211. 
surety selling equitable mortgage must expunge proceeds of sale from 

proof, 211. 
when order for sale dispensed with, 212. 
See Costs ; Mortoaob, Equitable ; Rents ; Reputed Ownership ; 

Sale of Equitable Mortgage. 

T2 
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FIXTURES, 

whether specified or not, and of whatever description, are iocladed in 
equitable mortgage, 65. 

FURNITURE, 

not included in equitable mortgage, although conveyed to mortgagor, 66. 

FRAUD, 

deedi fraudulently deposited do not craate lien, 22. 

avoidiog inquiry when deemed fraud, 100. 

evidence of, inferred from gross negligence, 101 . 

by legal mortgagee, gives prior title to equitable incumbrancer, 122. 

FRAUDS, STATUTE OF^ 

departed from in creation of equitable mortgages by deposit of deeds, 19. 
enactments in, as to leaseholds and tiust estates, 143, 144. 

FREIGHT, 

to whom notice to be given of assignment of, 113. 

H. 
HEIR, 

of mortgagor cannot incumber land charged with equitable mortgage, 3. 
cannot convert bond debts into judgments, so as to postpone other 
incumbrancers, 131. 

I. 
INFANT, 

not entitled to a day on decree for sale of mortgaged property, 64. 

INTENTION, 

of parties as to lien for purchase money always respected, 9. 

to charge property, when sufficient to constitute equitable mortgage, 24. 

when not suffieiently shown to create equitable mortgage by deposit^ 38. 

J. 
JOINT TENANTS, 

may create equitable mortgage by memorandum or letter, 24. 

JUDGMENT, 

notice of, deemed notice of mortgage, 90. 

foundation of title by, 122« 

creditor byi may bring ejectment, 129« 

and sell leaseholds, 123. 

formerly a real lien, 138. 

now a specific charge, 123. 

all, instead of half, the lands of debtor may ]ye seized under, 123. 

decrees, orders, &c. to have the effect of, 124. 

must be registered, 124. 
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JvDomnT—coHiinued, 

purchasers and mortgagees only bound by, as heretofore, 125. 

Dotice of, Dot biodiog on purchasers or mortgagees, unless legistered, 

125. 
cannot be given by lien to piejudice of other incumbrances, 128. 
creditor by, formerly not entitled to tack, 135. 
bat qu^re if not now entitled, 172. 
within the Statute of Mortmain, 139. 
creditor by, entitled to redeem, 141, 172. 
trust estates bound by, 142, 173. 
not defeated by exercise of power, 143. 
now a lien on leaseholds, temhU, 143. 
copyholds and customary estates now subject to, 143, 173. 
equities of redemption not affected by, 144. 
registry of, in Middlesei, effect of, 146. 
dictum of Lord Cottenham as to rights of creditor by, 155. 
dissented from by Vice-Chancellor Wigram, 165. 
statement of the law respecting claims of judgment creditors, 170 etteq, 
reasons for preferring judgment to equitable mortgage, 175 et seq. 
lien of, prior in date to equitable mortgage, 178. 

L. 
LACH£S, 

what laches amounts to notice, 87. 

LEASE, 

may be void as against mortgagor, though good against lessor, 3. 
copy of, deposited, qu^e if good equitable mortgage, 20. 
containing covenant against alienation may be deposited, 25. 
decree for sale of, when made, 62. 
of reversionary term not merged by purchasing prior term, if mortgaged, 

65. 
rent and covenants in, when equitable mortgagee liable to, 69 et seq, 
when notice of, to be inferred, 88. 
now subject to lien of judgment creditor, 143. 

LEGACIES, 

charged by will, when notice to mortgagees, 93. 

LEGAL ESTATE, 

vested in Crown prevents sale of property in equitable mortgage, 63. 
obtained by equitable mortgagee without notice gives him priority, 73. 

although prior equitable mortgage registered, 94. 
may be acquired by assignment of a t^rm or judgment, 76. 
equitable mortgage may be always defeated by, 120. 
notice, when tantamount to, 120. 
in outstanding and attendant terms, doctrine as to, 1 45. 
in outstanding term not allowed to prevail in equity against elegitf 145. 
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LIEN, 

of vendor for unpftid purchase money on eqnitable mortgage, 5. 
of purchaser for purchase money paid without conveyance, 6. 
of vendor always impliedi 5. 

not afiected by taking separate covenant, &c«, 5. 

bat may be discharged by covenant in purchase deed, 7. 

whether discharged by taking independent security, qwere, 9—11. 

intention of parties as to, always respected, 9« 

whether discharged by taking annuity, qiutr$, 13, 14. 

proceedings for, may be taken at law or in equity, but not at same 
time, 15. 
of lessor not to be inferred from his being in possession, 89. 
by judgments on leaseholds, 143. 

LIS PENDENS, 

not notice unless registered, 95. 

M. 

MERGER, 

does not operate upon lease deposited, 65. 

MEMORANDUM, 

for equitable mortgage, when sufficient, 24, 214, 215. 

letter referring to deposit, 214. 

should specify the purpose for which deposit made, 214. 

must be signed by bankrupt, 214. 

not sufficient if given for piior debt, 214. 

not necessary on transfer, 215. 

for part of security, how costs apportioned, 215. 

See Costs ; Mortoaob, Equitable. 

MORTGAGE, EQUITABLE, 
nature of, 1. 
how created, 1. 
by deed, 1* 

any writing sufficient for, 1, 24, 25. 
when created by defective legal mortgage, 2. 
binding on heir of mortgagor, 3. 
created by covenant for further assurance, 3. 
agreement for, construed liberally, 4. 
for unpaid purchase money, 4. 
for money advanced by purchaser, 5. 
by deposit of deeds, 16. 

when first established, 16. 

Lord Loughborough's reasons in support of, 17. 

mere delivery of deeds sufficient, 17, 20. 
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MoBTGAGEy Equitable — continued, 

but not if iofeience against aecurity, 21. 

disapproved by Lord Eldon, 18, 19. 

deeds mast be actually delivered, 20, 22. 

not valid if deeds remain with mortgagor, 21. 

not displaced by oath of depositor, 21 . 

may be created by memorandum, when, 24. 

may be created by a deposit of a portion of the deeds, 36 et teq, 

qtutre, if created where deeds left to prepare a legal mortgage, 
39 et teq, 
by deposit of copies of Court roll, 20. 
by deposit of attested copy of lease, quere, 20. 
by one of several partners, effect of« 26. 

in favour of partners, 33. 
may be made of l^aae, although it contain covenant against alienation^ 

26. 
of shares, 26. 

notice of, must be given, 26. 

direction to transfer shares sufficient, 26. 

teeut, if retained in possession of mortgagee, 26. 
may include past or future advances, 27. 
will cover advances to executor of depositor, 29. 
may be extended to past or future advances by verbal agreement, 30. 
to cover past or future advances must have expresa agreement, 30, 33. 
disputed by bankrupt, bow dealt with, 32, 33. 
cannot be taken for solicitor's bills not delivered, 33* 
by deposit of schedule of deeds, 39. 
how affected by bankruptcy of mortgagor, 63. 
decree relating to, 61 et teq, 

when decree for sale of, and when for conveyance, 62. 
holder of, entitled to a sale on death of mortgagor, 63. 
holder of, entitled to prove bond and realize mortgage in suit to admi* 

nister assets of mortgagor, 63. 
on sale of, infant not allowed a day, 64. 

mortgagor allowed six months to redeem, 64* 
holder of, entitled to any increased interest of mortgagor, 64. 
may be made by lessee of reversionary term, although prior term also 

mortgaged by him, 65. 
includes fixtures, whether specified or not, 65. 
but not furniture, although conveyed to mortgagor, 66. 
holder of/ when liable to rent and covenants, 69 et teq, 
holder of, obtains priority by getting in legal estate, 73. 
although prior equitable mortgage registered, 94. 
of chotet in action, shares or debts, notice of, must be given, 102, 113. 
may be always defeated by legal estate, 120. 
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Mortgage, Equitaule — cotUinued. 

preferred io case of fraud, &c. by legal mortgagee, 122. 

how far affected by judgments, 122 et seq, 

holder of, entitled to tack, 130, 140. 

assimilated to a trust, 165. 

doctrine examined, 179 e( seq. 

quicre superior to claim of elegit creditor, 155, 165. 

why holder of, preferred to judgment creditor, 174. 

distinguished from purchase, 185. 

a contract only for security, 186. 

not afiected by bankruptcy of mortgagor, 191. 

of chote in action must be perfected by notice Monfiat, 192. 

how afiected by former bankruptcy or insolvency, 194. 

mode of realizing, in bankruptcy, 203. 

holder of, may petition for a sale, or give up his security and prove, 202 

but he canot retract after agreeing to give up his security, 202» 

maximum value may be fixed on, 203. 

holder of, may prove without selling, when, 203, 204* 

not affected by proof in cases of joint security, 204. 

whether affected by proof of joint creditor having separate security, 

qu/ere, 204. 
holder of, with power of sale, may exercise without order, 208. 
holder of, petitioning for sale. Court determines as to validity of, 209. 
order for sale of, not made if circumstances suspicious, 209. 
bolder of, need not concur in sale by prior mortgagee, 209. 
secui, if he submit to jurisdiction, 210. 
holder of, when surety, must expunge proceeds from proof, 211. 
holder of, when sole assignee, sells under restriction, 211. 
sale of, must not be delayed by assignee, 211. 
holder of, bidding, pays deposit, 212. 
order for sale of, when dispensed with, 212. 

holder of, entitled to rents and profits from date of order for sale, 213. 
if reference, then from date of order for reference, 213. 
holder of, with writing, entitled to costs, 213. 
secus, if no writing, 213. 
what writing sufficient, 214,215. 
holder of, when not entitled to costs of order to bid, 216. 
holder of, without writing, entitled to costs in insolvency, 216. 
holder of, allowed costs of suit, if necessary, although he might have 

petitioned for sale, 216. 
See Costs; Fiat; Judgment; Memorandum; Notice; Rents; 

Sale of Equitable Mortgage. 

MORTGAGE, LEGAL, 

cannot be extended to future advances by parol, 30. 
holder of, cannot deprive equitable mortgagee of deeds, 121. 
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Mortgage, Lt.G Ah— continued, 

not affected by want of deeds, 121. 
postponed in case of frand, 122. 

N. 
NOTE.— See Bill. 

NOTICE. 

eflect of, with regard to equitable mortgage, 73. 
must be obtained before money advanced, to prevent equitable mort- 
gagee from obtaining priority, 73. 
of two kinds, actual or constructive, 75. 
actual, definition of, 77. 
constructive, definition of, 77, 78. 
from another instrument, 79 et se^ . 
by recitals, 81. 
on exchange of estates, 81. 
not inferred, if reasonable diligence used, 82. 
inferred, from avoiding inquiry, 85, 99. 
to solicitors, 86. 
what laches amounts to, 87. 
of instrument referred to in another, 87. 
of tenancy, notice of tenant's rights, 88, 91. 
but not if possession vacant, 92. 
of lease, when inferred, 88. 

of derivative lease, not notice of covenants in original lease, 88. 
of lessor's lien not inferred from his possession of the estate, 89. 
of one incumbrance, notice of another, 89. 
suspicious circumstances, when notice, 90. 
suspicion of notice, not notice, 91. 
not inferred against trustee from his preparing deed, 91. 
of charges by will, 92 et leq, 
of debts having been paid, effect of, 94. 
registry of a deed not notice, 94. 
aecvi in Ireland, 95. 
court rolls not notice, 95. 
lit pendent not notice, unless registered, 95. 
fiat in bankruptcy, when notice, 95. 
when implied from want of deeds, 96. 
essential in mortgages of choses in action, 102. 
of deposit of bond, 107. 
to one of several obligors sufiicient, 113. 
knowledge when deemed, 108 — 110. 
by conversation, when sufficient, 109. 
with regard to policies of insurance, 110, 111. 
to one trustee or executor sufficient, I] 2. 
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NoTiCB — c<mHntt«(2« 

must be renewed if trustee die, 1 13. 
of mortgage of shares, to whom gives, 113. 
of assignmeDt of partnership debts, 113. 
to whom given, on assignment of freight, 113. 
to solicitor or agent, lliet seq. 
when tantamount to legal estate, 120. 
of covenant to charge land binding, 132. 

when must be given to prevent equitable mortgagee from getting in 
legal estate, 139. 

O. 
ORDERS.— See Decrees. 

P. 

PARTNERS, 

deposit of deeds by, effect of, 25. 

equitable mortgage in favour of, how to be prepared, 33. 

on assignment of debts to, notice must be given to the debtors, 113. 

mortgages to, of partnership property, subject to reputed ownership, 

193. 
equitable mortgage by, when not affected by proof, 204. 
whether affected if joint creditor have separate security, quere, 204. 
See MoRTOAOB, Equitable. 

POLICIES OP INSURANCE, 

what notice necessary on assignment or deposit of, 110. 

deposited by one of directors when sufficient, 110. 

notice of assignment of, necessary, although the office be one for mutual 

insurance, 111* 
payment of premiums not notice. 111. 
form of notice immaterial. 111. 
subject to reputed ownership, 193. 

PURCHASER, 

lien for purchase money paid by, an equitable mortgage, 5. 

PURCHASE MONEY, 

lien for, when discharged, 5, 6, 9, 11. 

intention of parties as to, respected, 9. 
mortgage taken for, discharges vendor's lien, 9. 

R. 
RECEIVER, 

may be appointed of rents, &c. of property in equitable mortgage, 66. 
and even before answer, 67. 
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RECITAL, 

does not restraia general words in agreement for equitable mortgage, 4. 
notice by, 81 « 

REGISTRY, 

of deed not notice, 94. 

seetu in Ireland, 94. 

of judgments, decrees, &c. 124. 

eflb:t of, in postponing unregistered legal mortgage, 146. 

RENTS, 

equitable mortgagee entitled to, from date of order for sale, 66. 
recover of, may be appointed for equitable mortgagee, 66, 
equitable mortgagee not entitled to, by giving notice to tenants, 66. 
but if he receive them, he is entitled to retain them, 66, 
cannot be recovered from assignees of mortgagor when once received, 

67. 
receipt of, by mortgagee takes case out af Statute of Limitations, 67. 
reserved by lease, when equitable mortgagee liable for, 92 et uq, 
allowed to mortgagee from date of order for sale, 212. 
and if reference as to security, from date of order of reference, 212. 
mortgagee entitled to, from time of entry, if bankrupt abscond and he 

take possession, 213. 
once received cannot be recovered by assignees from mortgagee, or 

vice vend, 213. 
how applied, if sale deferred, 213. 
See MoBTOAOB, Equitable ; Salb of Eqcetablb Mobtoagb. 

REPUTED OWNERSHIP, 

does not affect freeholds or terms of years, 192. 

chotes in action afiected by, unless notice, 192. 

shares in a bridge company when not affected by, 192. 

mortgages to partners affected by, 193. 

mortgagees of debts subject to, if notice not given, 193. 

See Fiat ; Mortgage, Equitable. 

RULES OF COURT.— See Deceees. 

SALE OF EQUITABLE MORTGAGE, 
when directed, 62, 63. 

cannot be directed if legal estate in the crown, 63. 
on decree for, infant heir not entitled to a day, 64. 
on decree for, mortgagor entitled to six months to redeem, 64. 
order for, must be obtained from Court of Review, 67. 
petition for, 202. 

where maximum value may be fixed on, 203. 
proof under fiat without, when, 203, 204. 
power for, may be exercised without oider, 208. 
on petition for. Court determines as to validity of mortgage, 209; 
order for, not made if circumstaQces suspicious, 209* 
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Salk or Equitable Mob.toaoe— continued* 
by surety, effect oo proof, 211. 
by sole assignee, restriction as to, 211. 
must not be delayed by assignee, 211. 
bolder bidding pays deposit, 212. 
order for, when dispensed with, 212. 
rents and profits paid to mortgagee from date of order for, 212. 
costs of order for, allowed where memorandum in writing, 67, 213. 
tecus if no memorandum, 67, 213. 

SECURTTY, 

taken for unpaid purchase money, whether it discharges lien, qumre, 

6,9,11. 
intention of parties as to, respected, 9. 
by partners not affected by proof under fiat, 204. 
whether joint creditor having separate security can prove without first 

realizing it, quare, 204. 

SHAKES, 

certificates of, may be deposited, 26. 

notice of security on, must be given, 26. 

direction to transfer to mortgagee sufficient, 26. 

secut if direction retained in possession of mortgagee, 26* 

what notice of mortgage of, sufficient, 105. 

to whom notice must be given, 113. 

in a bridge company, when not affected by reputed ownership, 192. 

See Ftat ; Mortgage, Equitable ; Notice ; Reputed Owneuship. 

SCHEDULE, 

of deeds, deposit of, creates equitable mortgage, 39. 

SOUCITOR, 

cannot take equitable mortgage for bills not delivered, 33. 
notice to, of incumbrance, 86, 114 et seq, 
quitre if necessary to be in the same transaction, 1 16, 1 18. 
notice to, on assignment of debts, when sufficient, 113. 

STATUTE OF LIMITATIONS, 

does not run against equitable mortgagee in possession aud receipt of 
rents, 67. 

STATUTES, 

13Edw. l,c. 18..122, 170. 
29Car.2, C.3, ss. 10, 16..143, 171. 
4&5 W. &M.c.20,s.3..171. 
s. 7,.181. 
6 Geo. 4,0. 16, s. 72.. 192. 
3&4 W.4,c.27.s.42..67. 
I & 2 Vict, c. 110, ss. 1, 2, 3, 5. . 124. 

ss. 11, 13.. 123— 126, 143, 144. 172, 173. 
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STATVTBt — continued, 

1 & 2 Vici.c. 110, 8s. 18, 19.. 124, 145. 

2 Victc. 11,8.5..144. 

8. 7.. 95. 
2&3Vict.c. 11,88. 3, 4.. 145. 

c.29,8. 1..53, 191. 
3& 4 Vict. c. 82.. 125. 

c. 105, 8. 13.. 126. 

T. 

TACKING, 

not allowed to judgment creditor, 135. 

rales with regard to, 136. 

prevented by notice, 139, 145. 

but notice mu8t be before money advanced, 1 39. 

THIRD PARTY, 

deeds in the hands of, may be made the subject of equitable mortgage, 3. 

asmbU, not if only deposit of deeds, 4. 

security given by, discharges vendor's lien, 13. 

vendor's lien may be assigned to, 15. 

deposit of deeds with, may be good equitable mortgage, 21 . 

contract with, for equitable deposit, 54. 

advance made by, not secured by deposit with another, 60. 

TRANSFER, 

of equitable mortgage by deposit of deeds, 52. 

should be taken from depositee, 52. 

memorandum not necessary on, 215. 
of shares, direction for, creates equitable mortgage, 26. 

seeus, if shares retained by mortgagee, 26. 

TRUST, 

estates held in, bound by judgments, 143, 173. 
equitable mortgage said to be a trust, 165. 
doctrine as to, examined, 179 et seq, 

TRU.STEE, 

notice to, not inferred from his having prepared a deed, 91 . 
notice to one of several trustees sufficient, 1 12. 
but must be renewed if trustee die, 113. 

V. 

VENDOR, 

lien of, for unpaid purchase money, an equitable mortgage, 4, 5. 
always implied, 5. 

may be discharged by express agreement, 5, 7. 
not affected by taking separate covenant, &c., 5. 
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VEVDon^eontintied, 

ieeut, if covenant in pnrchue d«ed, 7. 
whether diicharged by taking distinct Mcnrity fuirre, 9, 11» 12. 
intention of parties as to, always respected, 9. 
when diicharged by takiog an annuity for, 13, 14, 
may be assigned by parol, 16. 
may be enforced either at law or in equity, 15. 
proceedings for, cannot be taken at law and in equity at same 
time, 15. 

W. 

WARRANT OF ATTORNEY, 

notice of, deemed notice of mortgage, 90. . 
deposit of, notice must be given, 108. 

WILL, 

charges by, when deemed notice, 92. 



LONDON. 

C. ROWORTB AHD SOM9, BBI.L YARD, 

TBliri.BBAJI, 



